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United States District Court 


Southern District of New York 


Harry Ernest Rubens 
Jeanne Rubens, 

nlaintifi. s 

V. 

New York Stock Exchange, Inc.: 
Kidder Peabody & Co., Inc.; 
members Merrill, Lynch, Pierce, 
Fenner & Smith, Inc. 

defendants 


1. lais action is brought under the Securities Exchange Act 
■ for violation of the fraud sections 10(b); 15(c)(1); 

17(a) thereof. 

2. Plaintiffs Harry Ernest Rubens and Jeanne Rubens of 
2 Sutton Place South, New York City, New Yorx are owners 

of shares of stocks in U.S. corporations listed on the New 

York Stock Exchange who have transferred title to various shares 

|j of stock to defendant brokerage firms, members o/« the New 

1 York Stock Exchange, Inc. preparatory to selling the 
» 

I equitable interest in said shares. 


: 


l 


! 


Civil Action No. 


t 


: 
















3. Upon information and belief, defendants are New York 
corporations doing business in New York City, State of 

New York. 

4. Upon information and belief, the New York Stock Exchange, 
Inc. is a membership corporation regulating the business 

practices and conduct of its uswbers, including Kidder 
Peabody & Co., Inc. and Merrill, Lynch, Pierce, Fenner & 

Smith, Inc. 


As And For A First Cause Of Action 
Against Defendant Kidder. Peabody & Co., Inc, 

5. Plaintiffs Harry Ernest Rubens and Jeanne Rubens on or 
about October 4, 1967 delivered 3000 shares of Eastern 

Gas & Fuel Associates stock owned by plaintiffs, to defendant 
Kidder, Peabody & Co., Inc. with instructions to sell the 
equitable interest in said shares, said transaction involving 
the sale of 3000 shares of Eastern Gas & Fuel 

Associates at a fixed price. 

6. Plaintiffs Harry Ernest Rubens and Jeanne Rubens on or 

about October 4, 1967 delivered 2900 shares of Detroit 

• « 

Steel Corporation stock owned by plaintiffs, to defendant 
Kidder, Peabody & Co., Inc with instructions to sell the 
equitable interest in said shares, said transaction involving 
the sale of 2900 shares of Detr' c Steel Corporation at a 


fixed price. 
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7. At the request of said defendant, full title to 

plaintiffs' shares of stock was transferred to said 
defendant. 

g # At various times in said transactions, interest charges 
were assessed plaintiffs by said defendant, when the 
market price of the shares sold rose above the price at which 
the shares were sold, despite the corresponding identical 
rise in the value of plaintiffs’ shares allegedly being held 
by defendant. 

9. Said interest charges were fraudulently charged to 
plaintiffs. 

10. Said interest charges should be refunded to plaintiffs. 

11. During this period various sums from the cash received 
for the sale of the 5900 shares of stocks sold for 

plaintiffs' account, were loaned to margin account customers 
of the defendant at the then current interest rates for margin 
accounts. 

12. The interest received on th*~ .oan of the cash from the 
sale of the 5900 shares of stock was secretly obtained 

• • 4 

by the defendant and withheld from plaintiffs. 

13. The actual shares sold representing plaintiffs equitable 
interest were not borrowed by the defendant from others. 

i 14. The cash and interest cited in paragraph 10 above, which 
was kept by the defendant actually belonged to plaintiffs 
and was fraudulently and beneficially retained by said defendant 


3 






4 




15. By reason of the wrongful and fraudulent conduct of the 
aforesaid defendant and the unjust enrichment of the 

defendant, plaintiffs Harry Ernest Rubens and Jeanne Rubens 
have been damaged and are entitled to damages with interest 
from October 4, 1967, from Kidder, Peabody & Co., Inc. 

A& A g.3-.Far A S econd C a us q .J2fc-Ag.tipn Agftj,ns. t 
Defendant Merrill. Lynch, Pierce. Fenner & Smith, Inc. 

16. Plaintiffs Harry Ernest Rubens and Jeanne Rubens, on or 
about June 27, 1968 delivered jOOO shares of Great 

Western Financial Corporation stock owned by plaintiffs to 

O 

defendant Merrill, Lynch, Pierce, Fenner & Smith, Inc. with 
instructions to sell the equitable interest of said transaction 
involving the sale of 3000 shares of Great Western Financial 
Corporation at a fixed price. 

17. At the request of said defendant, full title to the 
aforesaid plaintiffs' shares of stock was transferred to 

said defendant. 

18. At various times in said transaction, interest charges 
were assessed plaintiffs by said deJendant, when the market 

price of the ^shares sold rose above the actual price at which 
the shares were sold despite the corresponding identical rise in 
the value of plaintiffs' shares allegedly being held by 


defendant. 










19. 
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Said interest charges were fraudulently charged to 
plaintiffs. 

20. During this period various sums received for the sale of 
the 3000 shares of stock sold for plaintiffs' account 
were loaned to margin account customers of said defendant 
at current interest rates for margin accounts. 


21. The interest received from the loan of the carh 
received from the sale of the 3000 shares of stock was 

secretly obtained by said defendant and withheld from plaintiffs. 

22. The actual shares sold representing plaintiffs equitable 


interest were not borrowed by said defendant from 


others, 


23. The cash and interest recited in paragraph 21 above 
which was kept by said defendant actually belonged to 

plaintiffs and was traudulently and beneficially rcained by 
said defendant. 

24. By reason of the wrongful and fraudulent condv e\ of the 

aforesaid defendant and the unjust enrichmrt-^ ol the 

defendant, plaintiffs Harry Ernest Rubens ar Jeanne Rubens 

. * 

have been damaged and are entitled to dosages with interest 
H 

j from June 27, 1968 from the aforesaid defendant Merrill, Lynch, 

I 

! Pierce, Fenner & Smith. Inc. 


il 

!| 
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I Ab And For A Third Cause Of Action 

Bv The Plaintiffs Against A ll Defendant^. 

25. On or about July. 1967 and before and since that date. 

defendants acting in concert have engaged in a conspiracy 
to commit wrongful and fraudulent practices involving the sale 
of the equitable interest of stocks, legal title to which has 

I been passed by plaintiffs to their defendant brokers, all 
members of the New York Stock Exchange. Inc. 

26. Said sales of the equitable interest in plaintiffs 
shares involve the sale of substantially identical 

1 shares at a fixed price. 

27. Title to the plaintiffs shares involved in said sale. 

were passed by the plaintiffs to the respective 
defendant brokers at the request of said defendants. 

28. The defendants conspired to permit the broker defendants 
i to assess interest charges against the plaintiffs, wnen 

the market price of said shares rose above the selling price 
despite the corresponding identical rise in the value of 
plaintiffs shares. 

! 29. As a part of said conspiracy, at various times in said 

; transactions the various sums from cash received for the 

I sale of the said shares sold for plaintiffs' account were 
j loaned to margin account customers of the deferdant brokers 
| there involved acting in concert at current interest rates for 
margin accounts. 
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30. As a part of said conspiracy, the cash received by 

• defendant brokers, acting in concert for the sale of the 
said shares was withheld from plaintiffs during said trans¬ 
actions . 

31. As a part of said conspiracy, the interest received from 
the loan of the cash received by defendant brokers, 
acting in concert, from the sale of the said shares, was 
secretly received and was kept by the defendant brokers there 
involved and withheld from the plaintiffs. 

32. The actual shares of stock sold representing plaintiffs' 
equitable interest were not borrowed by defendant 

brokers there involved from others. 

33 . said cash and interest received cited in paragraph 26 
belonged to plaintiffs and have been wrongfully and 

fraudulently retained by defendant brokers. 

34. By reason of the foregoing, plaintiffs are entitled to 
an injunction restraining defendants from further 

continuing the aforesaid acts of conspiracy and the aforesaid 
fraudulent practices. 


35. 


As And For A Fourth Ca u se . O f Actio jl 
n Y Plaintiff s Against All Defendants. 

Plaintiffs repeat and allege paragraphs 24 to 34 above. 
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•j 36. As a further act of conspiracy and to further carry out 
I defendants' fraudulent and wrongful practices, defendant 

ji brokers arranged to print letters of acceptance which were 

l t 

imposed upon all defendants' customers, before defendants would j 
! carry out instructions to sell the equity in plaintiffs shares, ; 

,i ! 

said printed letters of acceptance containing clauses allegedly , 
•j i 

authorizing defendant brokers to carry out the fraudulent 

and wrongful practices, and to compel arbitration of all 

:t disputed points, and under certain conditions, by persons 

j- appointed by the defendant New York Stock Exchange, Inc. itself, j 

i | 

37. Said printed letters of acceptance were never signed by , 

defendant brokers in plaintiffs’ presence, nor was a j 

i 

signed copy given plaintiffs. 

38. Said printed letters of acceptance have been and/or will . 

!' be used by defendants to attempt to prevent litigation of 

plaintiffs' rights herein. ! 

39. By reason of the foregoing, plaintiffs are entitled to an 
injunction restraining defendants from enforcing the 

aforesaid letters of acceptance, which since and before July, 

1967 have been imposed upon all customers of defendant brokers, 
and for an order requiring defendant brokers to supply a new 
letter of acceptance eliminating the requirement for arbitrate ■"‘n 
‘ and especially arbitration before persons selected by the New 
York Stock Exchange, Inc., and compelling defendants to execute 
all letters of acceptance in the presence of plaintiffs and 
supplying plaintiffs with executed copies of the same. 
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WHEREFORE plaintiffs demand: 

A) A judgment against the defendant Kidder, Peabody & Co., 
Inc. on the first cause cf action and in favor of 

plaintiffs Harry Ernest Rubens and Jeanne Rubens for $25,000 
together with interest from October A , 1967. 

B) A judgment against the defendant Merrill, Lynch, Pierce. 
Fenner & Smith, Inc., on the second cause of action and 

in favor of plaintiffs Harry Ernest Rubens and Jeanne Rubens 
for $25,000 together with interest since June 27, 1968. 

C) A preliminary and permanent injunction against all the 
defendants on the third cause of action restraining 

defendants from carrying out further fraudulent acts of the 
conspiracy including the withholding of cash received from 

the sale of the equitable interest in shares of defendants' 

— —._ _ 

customers and the assessment of interest charges against 
defendants' customers when the market value of the shares rises 
above the selling price of the same. 

*■ 

D) For a preliminary and permanent injunction against all 
defendants on the fourth cause of action, restraining 

defendants from further use of printed forms of acceptance by 
customers which enable defendants to impose compulsory 
arbitration on its customers and especially arbitration 
before persons selected by the New York Stock Exchange, Inc. 
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and for ?r order requiring defendants to supply defendants' 

© 

customers with new printed forms of acceptance giving 
defendants' customers the option of settling of claims by 
arbitration and compelling defendant brokers to execute 
same in the presence of said customers and to supply all of 
its customers with an executed copy. 



Peter L. Berge£ 

Attorney for Plaintiffs 
370 Lexington Avenue 
New York, New York 10017 


. * 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

__ 

HARRY ERNEST RUBENS, et ano., * 

Plaintiffs, : 73 Civ. 3557 
(Brieant, J.) 

-against- * 

NEW YORK STOCK EXCHANGE, INC., et al., : NOTICE OF MOTION 

Defendants. : 


SIRS: ' 

PLEASE TAKE NOTICE that upon the annexed affidavit 
of Edwin Lee Solot, Esq., sworn to September 13, the 
undersigned shall move this Court before the Hon. Charles L. 
Brieant, Jr. in Room 706 of the United States Court House, 
Foley Square, in the Borough of Manhattan, City, County and 
State of New York, on September 28, 1973 at 9:30 a.m., or 
as soon thereafter as counsel can be heard, for an order 
pursuant to F.R.Civ.P. 12(b)(6) dismissing the complaint for 
failure to state a claim upon which relief can be granted 
or, alternatively, for an order pursuant to Section 3 of the 
Arbitration Act, 9 U.S.C. S 3, staying this action as to 
defe-lant Kidder, Peabody t Co. Incorporated pending arbi¬ 
tration. i 

Dated: New ork. New York 


September 17, 1973 


Yours, etc., 

SULLIVAN 6 CROMWELL 

By MARVIN SCHWARTZ 

(A Member ot the Firm) 
Attorneys for Defendant 
Kidder, Peabody & Co. Incorporated 
48 Wall Street 
New York, New York 10005 
(212) HAnover 2-8100 

15 X 


- 6 - 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


x 


! HARRY ERNEST RUBENS, et ano., 

[» 

Plaintiffs, 

| 

-against- 

NEW ’ *RK STOCK EXCHANGE, et al., 

I 

V Defendants. 


73 Civ. 3557 
(Brieant, J.) 

AFFIDAVIT 


STATE OF NEW YORK ) 

S SS . 5 

COUNTY OF NEW YORK ) 

EDWIN LEE SOLOT, being duly sworn, deposes and 


* 


says: 

1. I am an attorney and a member of the Legal and 
Tax Department of defendant Kidder, Peabody & Co. Incorporated 
("Kidder, Peabody"), a corporation which has its principal 
place of business in New York. I represent Kidder, Peabody 
in the arbitration initiated by plaintiffs against Kidder, 
Peabody and presently the subject of hearings before a 
five-member ; iard of Arbitration selected pursuant to the 
Constitution and Rules of the New York Stock Exchange after 
submission by the parties. I make this affidavit in sup¬ 
port of defendant Kidder, Peabody's motion to dismiss the 
complaint or, alternatively, for an order staying the 

• 4 

action pending arbitration. 

2. The books and records of Kidder, Peabody show 

that plaintiff Harr>. Ernest Rubens (who I understand is a 

i- 

ij member of the New York bar) and his wife plaintiff Jeanne 
Rubens firBt opened a joint cash account with Kidder, 

Peabody for the purchase and sale of securities in September 


i 








14 


I 


I 

1963. Copies of their new account card and joint account 
agreement are annexed hereto as Exhibit A. Mr. and Mr*. , 

Rubens: also opened individual cash accounts. 

3. in September 1967, plaintiffs each added 
general (margin) trading accounts to their group of accounts 
with Kidder, Peabody. Copies of the agreements whereby 
these accounts were opened are annexed hereto as Exhibit B. 

4 . in or about October 1967, plaintiffs deposited 
in their respective general (margin) accounts a combined 
total of 3,000 shares of Eastern Gas and Fuel Associates 
common stock and 2,900 shares of Detroit Steel Corporation 
common stock. As authorized by the Rubens' agreements, the 
shares were placed in "street name" in accordance with good 
business practice. These shares were then "locked up in 

i segregation" for the accounts of the Rubens as per New York 
Stock Exchange Rule 402.70 since the shares had at that 
time (and at all times thereafter while still held by 
Kidder, Peabody for the benefit of the Rubens) a market 
value in excess of 140 percent of the debit balances in the 
jj accounts. (Rule 402.60 prohibits locking up xn bulk segre- 
J gation any securities registered in customers' names. Since 
j Kidder utilizes the bulk method the Rubens' shares had to be 

placed in street name.) 

5. At or about the same time, plaintiffs 

j! instructed Kidder, Peabody to sell short on their behalf a 
j uk e number of shares of each of the two common stocks. 

’ These transactions were of a type referred to in the trade 
; .. , -short sale against the box- since the customer has 
! -long* shares in his general (margin- account or -the box" 

‘ identical to those he is selling short in hi. short account. 
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6. In a short sale against the box, the broker 
cannot use the customer's "long" shares to make delivery 
to the buyer's broker on the other side of the short sale 
since to do so would cause the transaction to be a long sale 
rather than a short sale and could jeopardize whatever tax 
advantages the customer expects to receive by being long and 
short the same stock. The broker must therefore borrow, on 
his customer's behalf, tne shares needed for delivery to the 
buyer. Depending on the availability of like stock, the 
broker might borrow the shares intra-office or from another 
broker, and the loan must be fully collateralized in cash by 
the current market value of the borrovad securities. The • 
cash proceeds of the short sale are thus not available to 

the customer who sold short against the box since they are 
utilized to borrow the stock. The customer may, if he so 
desires, be advanced cash on the security of his long posi¬ 
tion in his general (margin) account (to the extent permitted 
by the current applicable margin requirements ef NYSE Rule 
431 and by Regulation T of the Board of Governors of the 
Federal Reserve System) but this creates a debit balance or 
increases an existing one upon which interest must be 
charged under NYSE Rule 369(1), which prohibits broker- 
members from entering into arrangements with customers 

"whereby special and unusual rates of interest are given or 

• ^ 

money advanced upon unusual items for the purpose of obtain¬ 
ing or retaining business". 

7. If the securities sold short go up in price, 
and until the time when cutomer delivers securities to replace 
the securities borrowed, his broker is required to "mark to 
the market" by increasing the cash collateral for the 
borrowed securities so that the market value of the stock 
loan is covered in cash at all times. This "mark" is abded 






it t 
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Nfe 

‘a tr 


i 

i 

to the debit balance (upon which the customer must pay 
interest) in the "long" account as required by the margin 
maintenance requirements of NYSE Rule 431(cj(4). Conversely, 
if the market value of the securities borrowed declines, the 
short seller's broker marks to the market in the short 
seller's favor, thus reducing the debit balance t n the \ong 
account. In the event the market price falls below the 
short sale price, any debit balance which may exist in the 
customer's long account is reduced by the differential between 
the short sale price and the market price. ; 

8. The proceeds of the Rubens' short sales of 
Eastern Gas and Fuel Associates and Detroit Steel Corporation 
amounted to $241,900. A schedule of the short sales is an¬ 
nexed hereto as Exhibit C. Prior to their delivery of securi¬ 
ties to replace those they borrowed to effect their short sales 
Kidder, Peabody marked to the market. Whenever market prices 
exceeded the short sale prices, Kidder, Peabody debited the 



t 


t 

i 


Rubens' gener.il (margin) accounts in a like amount and 
charged them interest at the then-prevailing rate, as 
required by NY £ Rule 369(1) and as the Rubens had agreed 
j under the agreements annexed hereto *£ Exhibit B, which 

I. 

i provide, in pertinent part: 

"Debit balances, including all advances and 
!, expenditures in your opinion necessary or advis¬ 

able in respect of transactions hereunder, shall 
be payable on demand and shall bear interest in 
i accordance with your usual custom, together-with 

any extra rates caused by credit conditions and 
other charges to cover your credit and other 
services." 

! : The total interest charged to Mr. Rubens as a result of marks 
to the market was $315.39 and to Mrs. Rubens was $324.53, as 

P 

! itemised in Exhibit D annexed hereto. These charges were 



I 


; * 

i 

k 
(*• 

i 




I, identified on the Rubens' monthly statements as they were 

i! 





incurred. At no time did the Rubens request that they be 
advanced cash on the security of their long positions in 
these same stocks; had they done so, it would have increased 
their debit balances upon which interest would have been due. 

9. On March 12, 1968, the Rubens purchased Eastern 
Gas and Fuel Associates shares at a price lower than the short 
sales price and used them to "cover" the short sales by 
replacing the shares originally borrowed to effect the 
short sales. See monthly statements for March 1968 annexed 
hereto as Exhibit E. Considering the short sales alone, 
these transactions resulted in a "profit" for the Rubens 
of $28,100 less purchase and sale expenses anJ interest 
costs. Thereafter the Rubens continued to maintain, and 
increased the amount of, their long position in Eastern Gas 
and Fuel Associates in their general (margin) accounts. 

10. On January 16, 1970, the Rubens covered their 

short positions in Detroit Steel Corporation by deliver¬ 
ing their long shares. See monthly statements for January 
1970 annexed hereto as Exhibit F. Since the value of the 
Detroit Steel Corporation stock had declined from the price at 
which the short sales were executed, considering the short 
sales alone these transactions resulted in a "profit" for the 
Rubens of $29,000, less purchase and sale expenses and 
interes 4 - costs. * * 

11. Kidder, Peabody is not aware of the overall 
tax consequences and after-tax profit for the Rubens as a 
result of thoir having engaged in these "short against the 
box” transactions. 








• ^ 
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i 

f; 

i 

•i 

!i 

12. Although the first interest charges were 

ij 

incurred in October 1967, it was not until January 1970 that 
Jthe Rubens raised any question as to the validity of the 
interest charges incurred. See letter annexed hereto as 

!! 

Exhibit G. 

jj 13. After further correspondence between the 

parties (not relevant for present purposes) in which Kidder, 

i: 

.Peabody attempted to explain the basis for the interest 

|i 

charges incurred, Mr. and Mrs. Rubens in September 1970 

l l 

‘filed .lepa^ate actions against Kidder, Feabody in the Civil 
; Court of the City of New York, Small Claims Part, County of 

i‘ 

New York, each seeking judgment of $300 plus costs. On 

ii 

:November 9, 1970, the court granted the motion of Kidder, 

1! 

Peabody to stay the actions until May 3, 1971 pending arbi- 

\ 

Itration pursuant to the written agreements of the parties. 

t 

On May 3, 1971, the court dismissed the actions for lack of 

li 

prosecution. See complaints, subpoena, and notice from 
Small Claims Part, annexed hereto as Exhibit H. Se' Iso 
customer agreements annexed as Exhibit B, which provide in 
pertinent part: 

I "Any controversy arising out of or relating 

jl to accounts of or transactions with or for the 
undersigned or to this agreement or the breach 
thereof shall be settled by arbitration in ac¬ 
cordance with the rules of either the American 
;• Arbitration Asso'-'ation or the New York Stock 

Exchange as the -■•qned [customer) may elect. 

!■ If the undersign b^s not make such election by 

registered mail addressed to you [Kidder, Peabody) 
at your main office in New York City within'five 
days after demand by you that such election be 
made, then you make such election. Judgment upon 
any award rendered by the arbitrators may be 
entered in any court having jurisdiction thereof." 

14. On May 17, 1971, the Rubens lodged a complaint 

»» 

j'with the Inquiries & Complaints Department of the New York 
[Stock Exchange. See letter annexed hereto 


ii 

I' 

!. 


ii 


as Exhibit I 
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j: This complaint was the subject of an inquiry to Kidder, 

j* 

j Peabody but did not result in any action being taken. 

»• 

!' 15. The Rubens commenced two new actions in the 

!• Small Claims Part in the latter part of May 1971. On 
1. June 24, 1971, the court again granted a motion by Kidder, 

• Peabody to stay the actions, until October 1972, pending 

i' 

' arbitration. In October 1972 the court dismit ^ed the 

If 

actions for failure to prosecute. See complaints and 
! subpoena annexed hereto as Exhibit J. 

i 

!• 16. In November 1971, Kidder, Peabody received 

t; 

i. 

an inquiry from the New York State Department of Law 

i' 

- regarding a complaint lodged by Mr. Rubens. This complaint 
! has not resulted in any action being taken. See letter 
J dated November 9, 1971 from Mr. Okun to Kidder, Peabody 

' annexed hereto as Exhibit K. 

I; 

17. In October 1972 Kidder, Peabody received 

* notice from the New York Stock Exchange that Mr. and Mrs. 
Rubens had filed a statement of claim against the firm which 

, had been submitted for arbitration through the facilities 

r 

of the Exchange. Mr. and Mrs. Rubens' statement of claim 
seeks recovery of $9,950 apparently .onsisting not only 
of the interest charges incurred by the Rubens described 
above, but also interest income based on the amount of cash 

. generated by the short sales (which cash they did not become 

»* 

;j entitled to until they replaced the s .ock which' £hey had 
borrowed to effect their short sales). Plaintiffs' statement 

l' 

of claim also complains that they were "compelled" by Kidder, 

i: 

i Peabody to sign the agreements annexed hereto as Exhibit B, 

i' 

1 and raises questions concerning the manner of execution and 
delivery of these agreements by Kidder, P «body. See letter 
j; dated October 12, 1972 from Mr. McGuone tc Kidder, Peabody 

ji 

•; and statement of claim annexed hereto as' Exhibit L. 

L* • 
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I 

18. Thereafter Kidder, Peabody filed it.» reply, 

I 

and Mr. and Mrs. Rubenr together with Kidder, Peabody 
executed the Exchange's submission form by which the parties 
agreed, among other things, as follows: 

"We, the undersigned parties, hereby submit to 
arbitration by Arbitrators selected in accordance 
with Paragraph IV.B. I. of. the within submission 
the matter in controversy between us and all the 
matters, claims and counterclaims relating thereto, 
set forth in the statements of the parties, annexed 
hereto, and we agree to abide by and perform any 
award rendered pursuant to this agreement, and we 
do further agree that a judgment of any court 
having jurisdiction thereof may be entered on said 
award and to that end do voluntarily submit our¬ 
selves to the jurisdiction of said "court". I 

i 

See Submission annexed hereto as Exhibit M. 

19. After extensive discovery of Kidder, Peabody's 
books and records by plaintiffs, the hearing commenced before 
a panel of five arbitrators on May 31, 1973 and plaintiffs 
presented their case. The hearing was continued on June 5, 
x973, at which time Kidder, Peabody presented the first part 
of its case, with extensive cross-examination by plaintiffs. 
At the conclusion of the June 5 hearing, the parties and the 
arbitrators agreed to October 17, 1973 as the next hearing 
date. 

20. Plaintiffs are not presently customers of 
Kidder, Peabody and have not maintained any accounts 

through the facilities of Kidder, Peabody since 1971 

. « 

EDWIN LEE SOLOT 

Sworn to before me this 
13th day of September 1973. 
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JOINT ACCOUNT 
FOR CASH ACCOUNTS 


_Sffil—..1943 

Kidder. Peabody 8e Co. 

NEW YORK BORTON 

M.V. “*« 

Dear Sirs: 

The undesigned agree to be jointly and severally liable for the joint account which 
they have with you or which you are to open for them, and they agree to be jointly and 
severally liable for any and all debit balances .herein, and for any and all other obliga¬ 
tions in respect thereof. 

Each of us has full power and authority to act in all respects with reference to this 
account, either individually or in our joint names, and you are authorized to act upon 
any instructions of any of us with reference to this account. Any and all reports, state¬ 
ments, notices, demands or other communications from you to any of us shall be deemed 
given to all of us. 

All moneys, securities, contracts for securities or credit balances, rights of every nature and 
■other property now or hereafter held or carried by you for any one or more of the undersigned, in 
any account or otherwise, shall be subject to and included in the general lien for the discharge of all 
debit balances or other obligations of the joint account to you, however and whenever arising. Such 
hen shall be in addition to and not in substitution of the rights and remedies you otherwise have, and 
the enforcement thereof shall not affect or alter the Lability of any of us in respect of this joint 
account. You may at any time, without notice to the undersigned appropriate and apply to the 
payment or partial payment of any or all debit balances or other obligations with respect to this joint 
account any and all moneys or credit balances now or hereafter held or carried by you for any one 
or more of the undersigned in any accou» r otherwise. 

This account is an account with right of survivorship, so that on the death of any 
of us the survivor or survivors shall be the sole owner or owners of this account, but the 
estate of any such decedent shall not thereby be relieved of any Lability to. you in respect 
of this account existing at the date of such death or arising out of a transaction consum¬ 
mated or in process of consummation at that date. 
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Ciddcr, Peabody & Co. 
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CUSTOMER’S AGREEMENT 


Kidder, Peabody & Co. 


Incorporated 

The undersigned agrees with respect to all accounts that he has or may have with you. 
vrl ether individual, joint or as guarantor: 

Any t.ansnciion hereunder shall be subject to appb blc law and 10 the 5 0 n« i ‘ l ‘‘‘ on - r “ 1 ”- 
n ;ulations, customs and usages of the exchange or m uHct (and us clearing house, if an)) 

w ere c.:ccutcd. ‘. 

Debit balances, including all advances and expenditures in your opinion necessary or 
a. visabie in respect of transactions hereunder, shall be payable on demand and shallbe. ‘ 
i, in accordance with your usual custom, together with any extra rates caused by credit 

c< tuitions and other charges to cover your credit and other services. 

You arc to hold as security for payment of all liabilities to you however arising, all cash. ' 
c slits securities or other property now or hereafter held or carried by you in all accounts 
o the uiulcrsipucd, with the right on your part in your discretion and without notice to tram- 
f. • anv thereof interchangeably among any of such accounts. Addition? sccuiity will be tie- 
t sUrd St. you as you may from time tJ time require. V,u shall have the right at any time 
V tl out notice to apply any such cash or credits to payment of any debit balances or other 
! .ii °uons of the undersigned. Whenever in your discretion you deem it necessary for your 
i otcction you may sell any such securities or other property, In m any thereof of which any 
a count of the undersigned may be short or cancel or close out y outstanding order or con- 
t ic; all without demand for additional security or payment, nonce or advertisement. Any 
* cli transaction may be made in your discicnoii on any exchange or market or by public or 
i ivatc transaction and on any credit or delivery terms, and. oilier than in a private transaction. 

! .u may participate therein as the other party for your own. account, free from any rig i 
i dcmplion. In any event the undersigned shall remain liable for any deficiency. . 


4 









25 


.Y«hi iii.ty .u any wiilmiii milno, pledge or rc|*lr»l;;«* any such wxuriiics or o»hrt ***' 

'JJfi icily. scpaiatoly or with oilier piopcity, for any amount due you from the undersigned or 
am greater ainooin, without retaining in your possession or control a like amount of similar 
see ritics or other property. 

You arc authorized to transfer into your name or that of any depository or its nominee 
an, securities now or llicieafler held hv you in any accounts of the undersigned, to deposit 
am securities held in such accounts in any stock clearing corporation, central cn tilicatc service, 
an* to hold under your system of bulk segregation of customer's securities any securities held in 
su< i accounts classified as free or excess margin securities under the rules and regulations of 
the New York Stock Exchange. 

Rcjxirls of the execution of orders and statements of account made by you shall be deemed 
cot :lusivc if not objected to in a writing delivered to you within two days or ten days, rcspec 
tiv- iy, after submitted. , 

All sell orders shall be designated as "long*' or "short”, and designation of a sell order as 
"h ig” shall constitute a certification that the undersigned owns the security and, if the se¬ 
em ty is not in your possession, either (1) it is being forwarded to you or (if) it is imprac- 
tic. hie to deliver such security to you forthwith but the undersigned will deliver it as soon as 
po. iblc. 

Any communication, whether by mail, telegraph, telephone, messenger or otherwise, sent 
to he undersigned at the address given to you from time to time shall upon dispatch consti- 
tut • personal delivery to me. Notice given hereunder shall not operate as a waiver of any of 
yot r rights hereunder or obligate you to proceed only in conformity therewith. 

No provision hereof may be waived or modified except by a writing signed by one of your 
du / authorized officers or employees. 1 

Any controversy arising out of or relating to accounts of or transactions with or for the 
un ersigned or to this agreement or the breach thereof shall be settled by arbitration in accord¬ 
ant : with the rules of either the American Arbitration Association or the New York Stock 
Ex iiangc as the undersigned may elect. If the undersigned docs not make such election Li¬ 
re; stcred mail addressed to you at your main office in New York City within five days a fie 
dci laud by you that such election be made, then you may make such election. Judgnicnt upon 
an; award rendered by the arbitrators may be entered in any court having jurisdiction thcicof. 


The undersigned represents that no one other than the undersigned has any interest in 
an; account of the undersigned with you, except to the extent that the undersigned shall have 
*p» ifically advised you thereof in writing prior to the opening of such account. 

This agreement shall remain in force until delivery of written revocation thereof by the 
un ersigned to you, or vice versa; if revoked, it shall continue effective jVk^o prior transactions, 
an. sha’l inure to the benefit of your successors and assigns. 


Da 




Signature. 



T( Kidder, Peabody & Co. 

Incorporated 




The undersigned authorizes you to lend to yourself as broker, or to others,^iny securities 
no or hereafter carried on margin hy you for the account or under the control of the 
un ersigned. . • 

. This authorization shall remain in force until delivery of written revocation thereof by 
th< undersigned to you and thereafter with respect to any prior transactions and shall inure to 
ihi benefit of your successors and assigns. ' ' - 




Signaturc_.f? 







Kidder, Peabody & Co. 


„ 1123-027^01 _ 

ACCOUNT NO- ---- 

Scptcnbcr_29, 1967 

vtninr.n or— f. » W.t'- 


Iacor|>oiatcil 


CMCCKCD 1 :: 




armovco uv_ 


. VOTIM6 •TOCNMOLDL4 


HOME ADDRESS 


Jt ,,. Harry Ernest Rubens . 

”/ : TOU A • .IZEM Of 1HE U SA.? y c; - OVER 11 YEARS OR A GO y C g 
CUBATIO AMD NAME C’r CONCERN WHERE EMRlOTIO 

t CflUCf -- 

S -IAL JCC ITY OK irimiHCATION NUMCIK 


•r U um * • M •* •** *M*. f "• **• b*»b««*d'i 

|. is ( it« • .k+f i+im* •<co***s. f iv« only #M ••iid MOwil* »»mb»r. A c*f- 
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2 Sutton Place South, N ew Yor k. NY 10002_ 

-- ' " IEICTHONI 


RELAUD TO A KIDDER. REAIODY OFFICER OR TM TIOTIE? r.O 
~if MARRIED WOMAN, out HUSBAND’S NAME k BUSINESS: 


BANK REFERENCE OR FREVIOUS BROKERAGE ACCT. 

R—' I ) £ I - ~ ^ 


CUSTOmER’S AGHEZuIEIST 


t« Kidder, Peabody & Co. 


• , Incorporated * ... 

The undersigned agrees with rcipcct to all accounts that he has or may have with you, 
wl thcr individual, joint or as guarantor: 

Any transaction hereunder shall be subject to applicable law and to the constitution, rules, 
re ilationc, customs and usages of the exchange or market (and its clearing house, if an)) 
wl re executed. * 

Debit balances, including all advances and expenditures in your opinion necessary or 
ad isablc in respect of transactions hereunder, shall be payable or. demand and shall bear 
ins rest in accordance with your usual custom, together with any extra rates caused by credit 
co litions and other charges to cover your credit and other services. 

You arc to hold as security for payment of all liabilities to you however arising, all cash, 
cr» its, securities or oilier property now or hereafter held or carried by you in all accounts 
of le undersigned, with the right on your part in your discretion and without notice to irnns- 
fci iny thcico r interchangeably among any of such accounts. Additional security will be dc- 
po ted with you as you may from time to time requite. You shall have the right at any time 
ivi tout notice to apply any such cash or credits to payment of any debit balances or other 
ob -»ations of the undersigned. Whenever in your discretion you deem it necessary for yottr 
pr ection, you may sell any such securities or other property, buy in any thereof of which any 
ac« unt of the undersigned may be short or cancel or close out any outstanding order or con- 
tt! t, all without demand for additional security or payment, notice or advertisement. Any 
lit- i transaction may be made in your discretion on any exchange or market or by public or 
pr ate transaction and on any credit or delivery terms, and, other than in a private transaction, 
yo may participate therein as the other party for yottr own account, free from any right of 
tc» mption. In any event the undersigned shall remain liable for any deficiency. % 










You may at any nmr, ivillimil 111*1 uc, pledge or icph<i t ,.. any sm'li MCiiritm oi -otlicr 
1 »| icily, scp.u.iiily or witli other property, lor any amount chic you from the: nuclei signed or 

a y greater amount, without retaining in your possession or control a like atiiotiiu of similar 
» unties or other property. 


You arc authoti/ol to transfe r into your name or that or any depository or its nominee 
a y securities now or thereafter held by you in any accounts of the undersigned, to deposit 
a 7 securities held in suc h accounts in any stork clearing corpora'ion, central certificate service, 
a d to hold under your system of bulk segregation of customer’s securities any securities held in 
s eh accounts classified as free or excess margin securities under the rules and regulations of 
l c New York Stock Exchange. 

Reports of the execution of orders and statements of account made by you shall lie deemed 
< nefusive if not objected to in a writing delivered to you within two days or ten days, rcspcc* 

1 -cly. after submitted. 

All sell orders shall be designated as “long" or short”, and designation of a sell order as 
*• ong" shall constitute a certification that the undersigned owns the security and, if the sc- 
c rity is not in your possession, either (1) it is being forwarded to you or (2) it is iniprac- 
t -able to deliver such security to you forthwith but the undersigned will deliver it as soon as 
I ■ssiblc. 

Any communication, whether by mail, telegraph, telephone, messenger or otherwise, sent 
t the undersigned at the address given to you from time to time shall upon dispatch consti- 
I tc personal delivery to me. Notice given hereunder shall not operate as a waiver of any of 
j ur rights hereunder or obligate you to proceed only in conformity therewith. 

No provision hereof may be waived or modified except by a writing signed by one of your 
• dy authorized officers or employees. 

Any controversy arising out of or relating to accounts of or transactions with or for the 
t tdersigned or to this agreement or the breach thereof shall be settled by arbitration in accord 
a tec with the rules of either the American Arbitration Association or the New York Siock 
1 (change as the undersigned may elect. If the undersigned docs not make such election by 
i -Mstered mail addressed to you at your main office in New York City within five days ahe; 
i anand by you that such election be made, then you may make sucli election. Judgment upon 
: ly award rendered by the arbitrators may be entered in any court having jurisdiction thereof. 

The undersigned represents that- no one other than the undersigned has any interest in 
;■ ty account of the undersigned with you, except to me extent that the undersigned shall nave 
} ccifically advised you thereof in writing prior to the opening of such account. 

This r^ccmcnt shall remain in force until delivery of written revocation thereof by the 
1 ldcrsigncd to you, or vice versa; if revoked, it shall continue clT"'ivc as to prior transactions, 
:• .d shaP inure to the benefit of your successors and assigns. 



The undersigned authorizes you to lend to yourself as broker, or to others, any securities 
1 nv or hereafter carried on margin by you for the account or under the control of the 
i tdersigned. * 

This authorization shall remain in force until delivery of written revocation thereof by 
t c undersigned to you and thereafter with respect to any prior transactions and shall inure to 
1 e benefit of your successors and assigns. 

; 7 . __ 


Signature_ 










Jcnnne Rubens U23-0279-31 


1/2/6S >00 Eastern Gas 6. Fuel 

sold short 71 

1/19/63 530 Eastern Gas & Fuel 

sold short 75 

1/18/66 1500 Detroit Steel 

sold short 22 


Jeanne .-ub&no U2 3-3279-31 

10/5/67 300 Eastern Gas h fuel 

sold short 62“ 1/2 

10/11/67 100 Eastern Gas 6 Fuel 

61 1/2 

10/11/67 100 Eastern Gas & Fuel 

61 1/2 


Harry R ubens ITt*3 0777-31 

10/5/67 300 Eastern Gas 6. Fuel 

sold short 62 1/2 

10/11/67 100 Eastern Gao & Fuel 

sold short 61 1/2 

10/11/C7 100 Cr3tern Gas & Fuel 

sold short 61 1/2 


Harry Rubens U?3~0?77~31 

1/2/6C 500 Eastern Gas & Fuel 

sold short 71 


1/19/68 500 Eastern Gar & Fuel 

sold short 75 


1/18/63 1400 Detroit Steel 

sold short 22 











Harry Rubens 


' 4 


10/25/67 

Int 6 25% to Oct 

19 as of 10/19/67 

1.77 

11/24/67 

Int 6 25% to Nov 

19 as of 11/19/67 

4.05 

01/24/68 

Int 6 75% to Jan 

19 as of 01/19/68 

22.79 

02/21/68 

Int 6 757. to Feb 

19 as of 02/19/68 

21.01 

03/26/68 

Int 6 75% to Mar 

19 as of 03/19/68 

16.36 

05/22/68 

Int 7 25% to May 

19 as of 05/19/68 

.56 

06/24/68 

Int 7 25% to Jun 

19 as of 06/19/68 

10.67 

07/25/68 

Int 7 25% to Jul 

19 as of 07/19/68 

13.43 

09/19/68 

Int 7 25% to Sep 

16 as of 09/16/68 

4.01 

11/26/68 

Int 7 00% to Nov 

16 as of 11/16/68 

18.63 

12/10/68 

Int 7 00% to Dec 

03 as of 12/03/68 

13.47 

12/31/68 

Int 7 25% to Dec 

16 as of 12/16/68 

6.81 

01/21/69 

Int 7 50% to Jan 

08 as of 01/08/69 

44.42 

01/24/69 

Int 7 75% to Jan 

16 as of 01/16/69 

16.61 

02/19/69 

Int 7 75% to Feb 

16 as of 02/16/69 

61.62 

03/19/69 

Int 7 75% to Mar 

16 as of 03/16/69 

48.68 

04/23/69 

Int 8 25% to Apr 

16 as of 04/16/69 

10.11 

05/27/69 

Int 8 25% to May 

16 as of 05/16/69 

.36 

1970 

None 


• 4 

1971 

None 






$ 315.39 

TOTAL 










Mrs. Jeanne Rubens 


10/25/67 

Int 6 25* to Oct 19 as of 10/19/67 

1.77 

11/24/67 

Int 6 25% to Nov 19 as of 11/19/67 

4.05 

01/24/68 

Int 6 75% to Jan 19 as of 01/19/68 

28.73 

02/21/68 

Int 6 75% to Feb 19 as of 02/19/68 

54.53 

03/26/68 

Int 6 75% to Mar 19 as of 03/19/68 

30.05 

06/24/68 

Int 7 25% to June 19 as of 05/19/68 

1.77 

07/25/68 

Int 7 25% to Jul 19 as of 07/19/68 

12.15 

9/19/68 

Int 7 25% to Sep 16 as of 09/16/68 

4.26 

10/25/68 

Int 7 00% to Oct 16 as of 10/16/68 

4.99 

11/26/68 

Int 7 00% to Nov 16 as of 11/16/68 

19.88 

12/10/68 

Int 7 00% to Dec 3 as of 12/03/68 

14.87 

12/31/68 

Int 7 25% to Dec 16 as of 12/16/68 

7.25 

12/31/68 

Int 7 25% to Dec 16 as of 12/l*/68 

7.29 

12/31/68 

Int 7 25% to Dec 16 as of 1/16 

6.85 

01/21/69 

Int 7 50% to Jan 08 as of 01/08/69 

47.62 

01/24/69 

Int 7 75% to Jan 16 as of 01/16/69 

17.74 

02/19/69 

Int 7 75% to Feb 16 as of 02/16/69 

35.62 

03/19/69 

Int 7 75% to March 16 as of 03/16/69 

20.51 

04/23/69 

Int 8 25% to Apr 16 as of 04/16/69 

4.34 

05/27/69 

Int 8 25% to May 16 as of 05/16/69 


1970-71 

None 



$ 324.53 
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H InCMANM fUCjl 
N(W tO«*. H.T. 10005 
OCCOfNTM CfNTf* 
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75 MOMAl l»gj 
•OSION. MASS. 02101 

100 SilSH STXCT 
M riANdSCO. CAU#. 04104 


m «>u T " moo »«ut 
»A. >*10* 

1 ff ACHTRtS fWWJjW. 
HlANlA. OA. KM* 
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tm 


M*'O0 INOINO 


ACCOUNT NUNOt" 

I I 




.*rsv ERKEST RUBENS 
) SuITON PLACE SO 
!£.; tCRK 2 NY 


DATS 

•OUGHT 

•CCIIVBO 

on cong ' 

•OLD 

DILI VC HID 

on »Honrr 

—i- 

03 *25 

1*0 

100 

03 J25 

J • 

1 

- 


*0 


j 

i 

5*0 

45 

237 


1 

i 

i 

100 
420 
30 0 


i 

i 

i 

i 

i 

i 

500 

140 

500 

100 

444 

, 


duchimio* 

BALANCE PE 3 Z 9 I 9®4 
BOSLYN INDUSTRIES 
jsiRcOR SCIENTIFIC 

CLOSING BALANCE 

SECURITY POSITIONS 

jiHER MOKE PROSE CVPR . 
BA^Fr OIL LTD 

jt astern casifuel 

GcTTT OIL CO 

glen ALCEN 2«25 CVPR * 

|H0«E OIL CO A • 

HONE OIL CO B •• ■ 

1K P E R IAL CORP AmER 

0 H 1 MINERALS 
SCIENTIFIC INS INC 
SI R COR SCIENTIFIC 
TEXAS ESTRN TRANSNlS 
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IN ACCOUNT WITH 


f] TKiuJer, Peabody 
• LifilCO. l»COMO«*Tl» 


70 flCHANOf PlAd 
N'W TC»». N.T. 10003 

OCOOtNTAl CENTER 
OLIVI AT UTMimlt 

lot angiui. Caut. toon 


72 ll«l« JTtHt 
•OS1GN. MAU 02101 

100 UW 2TMP 
N WANCWGO. CAOf. »*>»* 


122 JOWlA MOAD S!««T 
PHIlAOtlNUA. 7 A 1*10* 

a nachtui tren »w. 

AUANIA. GA. 10302 


12 »OUTN ClAM »T*U> 
CHICAGO. 1U. ACaCJ 
Hist NATIONAL SANA SiOO. 
1401 IlM S'*ll' 
0AUAI. HAAS 72202 


ledger 


M«*O0 CNOINO 


ACCOUNT NUMIIR 


»:.2b-4b MCf 1 


H A tRY ERNEST *U'6£*S 
jTTCN PLACE S3 
YORK 
ki« YORK SO022 


0276 131 


DATS 

•OU-HT 

ASCSiVCO 

ON LONG 

•OLD 

OSUVSNCO 

ON DHONT 

1 

03 !l? 
03 jl2 

15 

1500 


03 >13 


1515 

03 '13 
03 ;14 
03 |i5 
03 il8 

otv 

500 

500 

C3 '21 
03 i25 
03 [25 

DIV 

1445 

03 [26 



03 [26 

03 (27 

1 

84 

500 

03 >28 

1 

1 

1 

1 

1 

\ 

1 




OISC2I7TION 


BALASCfe FEB 2» 19*& 
EaSTC-H^ GAS£FUEL 
EASTERN GAStFUEL 
TO C0 V ER SnCfcT sale 
EASTERS'- GACiFuEL 
TO COVER SHORT SALE 

YULCAN materials - 
RTS 6AKFF OIL LTD 
|r« SHORT AC 
Div 500 VULCAN 
MATERIAL 
, DUE 2 is 

iCETrOJT steel CORP : 

iTO SHORT AC 
|cr. HOrtCAN GTY TR 
iUt;6<EA'iPF OIL 
INT 6 75 * TO MAR 19 
AS OF 03/19/68 :• 

BANFF oil LTD 
RTS Banff oil LTD 
VAL 3/26 
TO SH0 R T>AC 

CLOSING BALANCE 

SECURITY POSITIONS 

a a *,:rr Dll l Tfl 


-r 

*««cs 


6o i/4 
6g 

DEL 

REP 


REC 

DEL 


9i7 [79 
90675 |00 


l 
I 
l 
I 
I 
i 
I 
I 

50 'CO 

i 

I 


210 

72 < 


i 


ICO 

50 


l 

16 ‘36 

i 

l 

l 

1400 >00 

l 

l 

I 

l 

I 

I 

I 


4335 ill 


I 


9l5«2 

125 

9797 




79 


75 


12073 


21 


x4 

4,! i 


68?: 


* •m XZ 
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HARRY ERNEST RUBENS 


CONNicTiCur or.eao 

GORHAM l*.lANO 

wccrronT 
▼ CC 903 • 993-*»se 


January 19,1970 


TCL: 301 PLAZA I30« » 

S£//en &<icc S&t//- < 7 > 4 ' 


Kidder, Peabody & Co. 
330 .’Mhdison Ave 
New York, N. Y. 10017 


Gentlemen: 


NCW YORK 10022 

Att: Marvin Jay Price 

Re: Accounts: N2/30656 
N2/30652 


In connection with our short against the box transactions, 
in which we delivered 3000 shares of Eastern Gas & Fuel, 
and 2945 shares of Detroit Steel to your firm, we would 
like an explanation for the various interest charges. 

Our attorney advises us that no basis for an interest charge 
exists in a transaction which is fully secured and without 
financial risk tc your firm. 

We would like to know the actual mechanism of title change 
to our stock. Were our shares registered in the firm name 
and deposited in the firm pool of stocks from which the 
shorted stock was withdrawn? 


Also we would like to know why the cash received from the 
sale is retained by your firm. Can it be that your firm 
actually borrows this money to finance other margin accounts 
for which a further interest charge is made? 

Your explanations will be of interest to us. 


Yours very truly, 

I 

'• T 

• Ci^uV»-\ L,WU a 


'i «. A V 
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Cr.-U 'sV.rA of !■ r r *y of i•!<?*.*. J 

|| i C«*r*rc .* -• l.'v I*. V. II* 

*'■ ^ >r * • 'V «»f i^Yc 

'IV- 



i.uocnr 


r* o 


■ IrCv: . 



*cV ju J , 0 i':cnt tV.t» C<\ut yen 

In accounv; V.2-3CCt-i-j 
charfieo net incur: id 


c ICO. 'irt _ together will) lO'lr. upon 

■ 50 vithhc-ld C 300 .CO interest 


ll:c follow in;; claim: 


c=r 


Thera -wilt be u licerir.;; upen this claim...-.------» nl 0:30 P - M *> 

in the S'u.'.U C!u im:. Perl Courier cm, Ground Fluor, ill Centre Street, Ccuuty of I>ew boric. 

You rm.sl a ri var and r i court your defense end any couaterchim you may desire to assert =l the hearing »i the 
time and |.1ne* mrliest.-d (a cyr[-j«li"n must be rrpreerjrtcd by fi attorney). Unle;« yon jir’;:reet v.-s!! Ir 
cnterr l njainst you by default. If your defense or counterclaim, if any, is supposed by witnesses, account lo.:s, 
receipts, or other documents, you should p roduce them at tire beerier;. The cleric, if requested, w ill i:ruc subpoenas for 
witnesses without fee the re for. 

If you admit the claim, but desire time to pay, yen must appear personally on the day set for the hearing state 
to the court that you desire time to pay and show- your reasons for desiring time to pay. 

Corporation defendants must appear by attorney. See Section 321/. C.P.L.£:R. 

• 4 

IN WITNESS WHEREOF, I have hereunto subscribed my name and affirced the seal of the CouU this 
_day cf----- 

JOHN It. Mel KEENEY_ 


Chief Chi It of lit( tout l 


Attorney for Plaintiff. 


NOTE- 1 f you desire a ju.y lti.il. vmi 1111U, M hast one day before the .lay os«on H.icV.y-n, have Wen no'. Mm |,«rj.. t.. 
Will, the rlrrl r.( llir I n .II Cl ii.ne I'TI .1 .Vnian.l lor If: .1 hy j«ry. At 1* '< < >"'•• ’"I 11 ' « -• -/•' I 1 ' '.*.. . 

die tor. <■« lari v l:irl. ». .. tl.M.t lu l.c.sc ll.f.l by a toy. aril Mat.'.;: ll.al swl. Ula I i. <h-..r«.| nnd tluli.n. r.. I" . 
oU. i. a io.y Ir.al , ... will hare |»...» r toy Uc ,.| £!'*•• I-. a »•«/ • m a." you w.ll l», to Me r... «... m - *•;‘ 

Ol l»« Jr|.r « . .. I ».;n. .« C...I..IO lb. !•..>.r.c.I . I any Lois Ih .l » . y he av.al.ir .1 a • „i,.| U : • r I.K- • .*», Iht to.nl 


NOTE 

Willi 
the ( 
obf.t 

«ruiy'^ttvdliil ;-5 in'Oiiloi.. ! com to tin* |! ini.it if .« jury l»i •! is liti.-iamkij and a\irilicl i* in.Oind >011. 


BRING THIS HOTICE V/iTM YOU AT /.U. TV 







r»;.» 


t id 


•• s m r*. c* 


• »iii > • i 


\.i\ uhu'i <» r . I»:« <»' i >•':V »<im; 

Ilf Cr«!«v K V< .*« . II. V. 1* * 1J 

Sm.iU i i.ii, C**-n.r»y uf K ./ York 


T<u Ki. ho»:v f, C o. f T nc 

20 a ,L. Ct: 

New - or k,:!). 




*sk judgment in this Court irgrdii. i you for $_-2.h'.9.JtP9.....logethcr with costs upon ti;C following c!: i::i: 

In account JI2-3C652-3-50 uithlialti v300.00 interest chargee 
not incurred 


There will he n hearing upon this ch.ir .1 ......nt C:30 P.M., 

in tlie Small Claims Pare Courtroom, Ground Floor, 111 Centre Street, County of '.'■■ ■■/ Yorl:. 

You must appear anti present your defence and any cr.uutcrclniui you may desire to ti'ert. t the hearing at the 
Ihnc a.nd place ubo.e iiidfuttr.d (a corporation must he represented by ; it attorney). Unless you do, judgment will 1 e 
entered against you by default. If*your defense or corntcrclaini, if any. is supported !•>• witnesses, account houl.e, 
receipts, or other documents, you shouM produce tlicm at lire hearing. The clcrh, if requested, will Esuc subpoenas lot 
witnesses without fee tiicrcfor. 

If you admit the claim, luit desire time to pay, you must appear personally on the day set for the hearing, state 
to the court that you desire lime to pay and show your reasons for desiring tin e to pay. 


Corporation defendants must wppear by attorney. Seo Section 321A—C.P.L.&.R, 

IN WITNESS WHEREOF, I have hereunto subscribed my name and affixed tire seal.of the Court tins 



Attorney for Plaintiff... 

/ 


JO HN n. Mel KEEN r. Y 
Cl.icj Clerk e\ ll.c Com I 


..OTF.: If von <tc«ire a jury lint, you ires), at 'cast one day before t'*c day upon tvbirh voti have been natih I tr. ap;>'-r, r’e 
i/itb the cl.-rfe of the S'li.UI t i -iia, I’urt a e'eanird t..r a trial t>y jury. At that pme \..*a will have to nr.hc . i ahu'avit m* a ,iv »• 
the issues of fa* t sshisli s. it ile-'u* t». Imii Ii:* -l by a jiity, end r ii.ti:--* that Mil l' tii..l is iVsirvil and ib i.i.en-e .1 in ,aan! f.-iit*. 1.1 
olitaiu a jury trail you will lies* to pay a jrry he of jdf.fO h-r a jiuy of >r\ ;.ml you v.ill have iu file an ttndiftahiiin m tin- m.i: 
of fa'J r.r ij ,ss it raid sun: iri i ash, t.» •*■< lire l!;- paylilt i-.t of r.i.y iiv.l:. that Play be .v.sai >'< •! i;'.a*n .1 you t inter 1 i.e lavr, llie i I. 'rl 
Duy award addlla-rial to.-lj to the ph.iuti:. if a jury trial is ilintaiidsnj and a veriliet is lendircd against you 

BRING THIS NOTICE WITH YOU AT ALL TIMES 






£ people of tfje State of Jieto gorft: r .. ng a cc. ,. ™ . 


JT« Command You, That all business and excuses being laid aside, you appear 

, at the Court Room of said Court, at - J1 ' l C- 1 . 


GREETING: 

and attend before the Civil Court of The City of New York. County of 
County of_—_. City of New York, on the- ZLb. 


day of- 


i:ov 


, o 7 Q | o’clock in the-^i^nocn, to testify and give evidence in a certain action now pending In the said Court, 

__ Lnndbri ct Plaintiff 


between . 

and _ 


± «. I i ■> « . . J > «* 0 « 


KIur.ni PL!/.L’ .P 1 / CO. E.C» 


Tcr.i.nt or Defendant, 


. , -, „ T r ,,- _ and bring with you and produce at the time and place aforesaid 

l)ENA on the part of the- ‘ --—- - - _o 

D r-ccr.DS s::r i::c paths c? sails & rmciiAss o? E.vrr-..i; gas f: im..l 


[TECUM a certain 


ai ;3 n:.TP/.i’: syi::l cc::pa::i stco::. stcs:: ci: tipis ay s i:ii;:’.r:ts t r: S -P1L 

\;,\3 iUlSCiV. ZD - ILSPOuE <L AFiLU CACJ,! SAL- - 


II: Yiji ASSCjKTS 0? HAF.Iti E'RF FST i.L’iL'.L a Z P.'-.;E-.-> 



—-^ » , .„A .11 evidences and writings which you have in your custody or under your control relating to the 

.—s - «-* - - - - - - -—■— *-» - 

the party aggrieved, and forfeit Fifty Dollars in addition thereto. 

one of the Judges of said Civil Court of The City of New York, at The City 

_ 19 _Z 2 » 


Witneis, lion. _ 
of New York, County of- 


the. 


_22hli_—Jday of—£2I2!ilHa- 


JOHN B. McINERNEY 


Chief Clerk i./ the Court 


Year No 


S.C( « No.93.82/l97Q.. ( - 

^ Civil COUST, CITY OF NEW YORK 

P»»t. counit 01 N.w ro.it 

lit C»lr. Srr»«t, H.« York. H. T. ICOIJ 


_ / 
Dear Sir: 


RE: MOTION TO STAY PROCEEDING - GRANTED 
‘•lie case of -HAPPY FF'F.ST ---— 


JUUMM i .1 ■ - 

_v;TP P"R , PE A.CQSI 

. . . .1 A 1 A*7 1 


I ■ — —-- 

M * y Q - 1Q71 

wffl appear on the calendar on Cxi' I— ^ - 

rr - . • 1 • C_11 rinlm 


SUBPOENA DUCES TECUM Respectfully. 

VALID FOR DATE OF IOHN B. McINERN EY 

ARBITRATION . Chiej Clerk o/ iht Court 

Note: Please bring ibis card wU}> yon. 

O-IWUNYSC 


S.C C :xNo..93S3/-197Q -- c — Ye,r No 

CIVIL COU2 T » CITY OF NEW YCSK 
SMALL ci'AS PAW. COUNTY OF NEW YORK 
111 Catrtra Str*.*. Haw York. tl. T. 10013 

DearSir- RE: MOTION TO STAY PROCEEDING - GRANTED 
The case of -JSAH35LBI3S2a- 


for uM - ^Ciai,-, Courtroom, Street Poor. 

UBPOEKA DUCES TECUM Respectfully. 

ALID FOR DATE OF IOHN B. McINERNEY 


Note: Please bring this raid uilh you. 

OIOMNYSC 
9M lll*2(H(6*) 0*£f*H* 




\ 


r 





New York Stock Exchange. Inc. 

OCb»rtmcn7 or HfMBCn r.RMS 

4 NewYork Plaza 
at Broad and Water Streets 
NewYork. N Y. 10004 


/. .. 


u 


Division or 

INQUIMirS AND COMPLAINTS 


May 21, 1971 


Kidder, Peabody & Co., Inc. 

20 Exchange Place 

New York, New York 10005 


Attention: Mr. Krantz, Jr. 


Re: Mr. Harry E. Rubens 

Gentlemen: 

There is enclosed a copy of correspondence 
received by this Exchange. 

So we may be able to reply in this case, we 
would appreciate receiving your comments and position 
on the matter referred to. 

May we remind you that your complete reply 
may be passed along by the Exchange in explanation of 
the matter. 

Very truly yours, 


QUm WiiA 

Robert M. Santora 
Complaints Investigator 


Enc. 


13-603 Rev. 



HARRY ERNEST RUDEN5 


CONNCCTICUT o« • >o 
iT«u ioi ••• ojm 


!/;; • / / ' 


ATTORNEY AND COUNSELOR AT LAW 


a»a fiAZA 


TMA '){MARM 
CO. <Al6HTI 


* SV* 


NIW VO** IOOU 


May 17,1971 

New York Stock Exchange 
Inquiries & Complaints Dept 
II Wall Street 
New York, N. Y. 10005 


Accounts: 


U 23 0276 31 
N 23 0656 50 
U 23-" 0278 31 
N 23 0652 50 


Madison Ave branch 


Gent Iemen: 

My wife and I have a complaint against K’ODER PEABODY t CO., C. 
for charging us interest In a short against the box sale In w . . 

we deposited the complete stock that was shorted. 

It appears that although Kidder Peabody did not borrow anyone’s 
stock, nevertheless we were charged Interest as though the tra 
action Involved borrowed stock. 

We have requested the return of the Interest but It has been re- 
?us£d. We enlist you aid In obtaining the return of +his interest 
since the transaction involved no risk on the part of this broke . 

Yours very~t.ru I y __ 


— ilarry Ernest Rub ( cnsv 


Jeanne Rubens 
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Civil Court of tlio City of Now York 

111 Ceatr* 5tr*«t, N»w Yerk, N. Y. 10013 

Small Claims Part, County of New York 

Telephone: 56S 2.24 


To_ Kiddr..r....Po,ab.o.riy...fi;..Co. Inc_ 

330 Madison ;>ve 
New York Y. 


Harry E. Rubens 2 Sutton Pi/ So. Net; York Y. 


ask judgment in this Court against you for $—192.Z—9-togethei with costs upon the following claim: 


On Account K2-30G56-3-50 v/ithhcld 0300 interest charges 
not incurred 


There will be a hearing upon this claim........, at 6:30 P.M., 

in the Small Claims Part Courtroom, Ground Floor, 111 Centre Street, County of New York. 

You must appear and present your defense and any counterclaim you may desire to assert at the hearing at the 
time and place above indicated (a corporation must be represented by an attorney). Uni ss you do, judgment will be 
entered against you by default. If your defense or counterclaim, if any, is supported by witnesses, account books, 
receipts, or other documents, you should produce them at the hearing. The clerk, if requested, will issue subpoenas for 
,v,tresses without fee therefor. 

If you admit the claim, but desire time to pay, you must appear personally on the day set for the hearing, state 
^ ®to the court that you desire time to pay and show your reasons for desiring time to pay. 

P,t > Corporation defendants must appear by attorney. See Section 321A—C.P.L.&.R. 

IN WITNESS WHEREOF, I have hereunto subscribed my name and affixed the seal of the Court this 

• a 

-day of__, 

a... j I. i ;; 

JOHN E. McINER NEY 
Cliiej Cltrk oj tin Court 

Attorney for Plaintiff__ _ 


NOTE: If you desire a jury trial, you must, at least one day before the day upon which jro;: have been notified to appear. Me 
with the chrk *" r Small Claims i'art a demand for * trial l>y jury. At th.it time you will have to mane an afhdaiit s*>e' , if)iu • 
the muc» of fact which you dev.re to ha\c tried hy a iurv, ar.d statu;: that such in. I u de*irr.| u „,| j, n , , ^,| , ,,,j, f’’ 

obtain a jury trial you will have to pay a jury f. e of *I2 5<I for a jury . f six an.) you wi?I hue to hie an tin.l. rt.lo.,,. , n H r sum 
of ^50 or rlriKiMt »ai<l sum in rash. to >cc ur. the p .ymrni c f any costs tli .t in »> I..- .,wird«d nramst you Umh r the Lw the court 
nay award additional (opt to the plaintiff if a jury trial n demanded and a verdict is rtndrrcd against you. 


BRING THIS NOTICE WITH YOU AT ALL TIMES 
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Civil Court of the City of New York 

111 C««u« Str*oi. N»« York. N. Y. I" 11 

Small Claim* Part, County of New York 

Tckphonei 5W-J424 


To....Kiddcx,.. ?.cnii.ody...i;...c.o....JTic- 

330 Madicon Av 
New York N.Y. 


Jeanne Rubens 2 Sutton PI. So. New York N.Y. 


ask judgment in this Court against you for 


300.00 


_together with costs upon the following claim: 


On Account 11 - 2 - 30652 - 3-50 withheld $300 interest charges not 

incurred 


, . ... , . ' ____ at 6:30 r.M., 

There will be a hearing upon this claim..—.-.-. 

in the Small Claim, Fart Courtroom. Ground Floor. Ill Centre Street. County of New York. 

You must appear and present your defense and any counterclaim you may desire to assert at the hearing at the 

time and place above indicated (a corporation must be represented by an attorney). Unless you do, judgment will be 

entered against you by delault. If your defense or counterclaim, if an,, is supported by witnesses, aecoun. books. 

receipts, or other documents, you should produce them at the hearing. The clerk, if requested, will issue subpoenas for 

witnesses without fee therefor. 

If you admit the claim, but desire time to pay, you must appear personally on the day set for the hearing, slate 
to the court that you desire time to pay and show your reasons for desiring time to pay. 

r Corporation defendant, must appear by attorney. See Section 321 A-C.P.L.&R. 

IN WITNESS WHEREOF, I have hereunto subscribed my name and affixed the seal of the Court this 


JO HN D. McINT.R T.T-Y_ 
Chief Clerk of the Court 


Attorney for Plaintiff— 


NOTE: If you desire a I.y'Py'Atl^imn" 

with the clerk ol the Small LI..... Hada ; clef •» •'•« » ““V.f ,i.„i.„. that stir I, Inal is desiml ••••I dcnamlr.l »,, W I I •* 

the fours of fact which ^ ‘ , \iv a jury f.-c of *12 50 fur .» jury of >ix nn.l >ou w.ll have lo f.lc an iiVrrnk.nK 

obtain a jury trial you will h. it o I. waitfj » ift. f a.iy m*i% tint i.i.y he awai.lcl ;.>m.ii t you Un.lrr the law. the Couit 

^YddlttaiTl costs to llw 1a.ni.fi .1 a ,u. , trial is ,Uin.u.dul a.. 1 a verd cl i, rendered agmav. you. 

BRING THIS NOTICE WITH YOU AT ALL TIMLS 




©fje people of tije State ot Jleto gorft: t„. 


sc 5220/71 
sc 5221/71 


GREETING: 


W» Command You , That all business and excuses being laid aside, you appear and atwnd before the Civil Court of The City of New Tori, County of 

_ T T r"' Yc r''_, at the Court Room of said Court, at. Hl -- e e rrfcrc-StTV’ County of -V. .T. -’ City o£ New York ' oa the -TTp 

0 /_ Juna _ t no 71 at_6ilQ_ o’clock in nff.rt r_noon, to testify and give evidence in a certain action now pending In the said Court, 

i_., _ ufpnv p nimpr»«s t. -Trs'iin? rnpr.MQ ____Landlord or Plaintiff, 


between 


EASOS5S-&-CO^-II-K 


RECCES SHOSIKC 


m r ' o_». r* ,r 'T t r ' c \ 


SL-ASSGCIAT-Se 


UBP02NA on the part of the-MASWKFF3- onu 

:ES TECUM a certain RECCf-ns rnnv;Tir. mTEC OF SAT.R? h. P tmr 

Ai'D DETROIT STEEL COHP.V.Y STOCK, STCGK CHI .TIFT CATE IIUIT-PRS. HAITA Ilf \. 


STOCK V.AS RECORDED - BEFORE te, AFTER EACH SALE - 


III TEE ACCOUiiTS OF HARRY ERiiEST RUBERS & JEHJIIE RUEIES 


____ Terrrt orDefendant, 

and bring with you and produce at the time and place aforesaid 



now in your custody, or under your control, and all other deeds, evidences and writings which you have in your custody or under your control relating 
merits of the action. And for a failure to attend you will bo deemed guilty of a cci.tempt of Court, and liable to pay all loss and damages sustained thereby to 
the party aggrieved, and forfeit Fifty Dollars in addition thereto. 


Witnen, Hon. 
of New York, County of 


one of the Judges of said Civil Court of The City of New York, at The City 

-Jtmo-19-71- 

_ jOrfN A3!-Q.igiV E N -'iE y _ 
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if- 


LOU 19 J. lintOWITZ 

AHOMMCT CCMCIAii 


it 




STATE OF NEW YORK 

DEPARTMENT OF LAW 

State Office Building 
60 Cint«c Street 
NEW YORK. N.Y. 10013 

tiu»»om' /ssn-3313 


DAVID CLURMAH 

DINCCTOfl, »u«c»u or 
• CCUOITICS AND 
PUBLIC FINANCING 


Kovcnher 9, 10 71 
Rc: Kidder, Peabody A Co., Inc. 


Kidder, Peabody f. Co., Inc. 
20 Exchange Place 
Hew Yorl;, N.Y. 10005 


Gentlcr.cn: 


Mr. Harry 
II. Y. 


Our office 
Ernest P.ubcns 


is in receipt of a complaint i-ron 
of 2 Sutton Place South, New York, 


all 

and 


. tatenant 
his wife. 


Kindly furnish the undersioned with copies of 
of account which your fim sent to Mr. Hubens 
Mrs. Jeanne Rubens from Scptenbcr 1907 Lo date. 


Very truly yours. 


louis j. i.rrr.ov’iTZ 

Attorney General 



ARTHUR S. OKUN 

Assistant Attorney General 


ACO:rf 


4 
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Exhibit K 




orncc or t»( 

EDWARD W MORniS.JW 


NEW York Stock Exchange.Inc. 


JAMESn McGUONE 


Eleven Wall Street 
New York. N Y. 10005 


October 12, 1972 


Kidder, Peabody & Co. 

Incorporated 

10 Hanover Square 

New York, New York 10005 

Attention: Mr. Robert A. Krantz, Jr. 

Gentlemen: 

Fn-lncc-d is a copy of the statement of claim against 
your firm S~ich has been submitted for 
facilities of the Exchange by Harr X 

Please let me have a concise reply thereto at your early 

of" this 6 l^tter"' Mso^p'lease inSicfte^^you^irwhether or not 
your^firm intends to ^represented by counsel in this matter. 

Upon receipt of your reply, a formal submission to arbitra¬ 
tion will be prepared and sent to the parties or signa 

Following execution of the submission, the controversy -ill 
be placed on our hearing schedule. 

your attention is invited to Article Vlll^f tbe^onstitu- 
tion of the Exchange and to Rules A81 AVI 
relating to arbitration. 

Very truly yours, 

' ' / V 


JRM/mf 

Certified Mail 
Return Receipt 


/James R. McGuone 
Assistant to the 
Arbitration Director 
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Arbitration Director 

Tbc New York Stock Exchange 

11 Wall Street 

New York, New York 10005 


Dear Sir: 

1 This is a request for arbitration of a claim by 

Harry Ernest Rubens and Jeanne Rubens,claimants against 
Kidder Peabody & Co. Inc. broker, having a place of 
business at 20 Exchange Place, New York, New York IOOOj 
for wrongfully withholding sums from claimants, which 
upon information and belief, amounts to $9950, and 
accrued interest. 

2 m The exact sum will be determined by examination 

of the relevant records of the aforesaid broker. 

2 . The request for arbitration has been imposed upon 

claimants by the broker, based upon a printed form 
agreement which the broker compelled the claimants to 
sign, but which was never signed by the broker in the 
presence of the claimants, nor was an executed copy 
of the same concurrently given claimants. 

4. The claim of $5530 is based ..non the following 

. • - 

4. UU UO • 


a) Claimants delivered 5900 shares of stock, fully 
owned by claimants, to the broker with instructions 
to engage in certain market transactions. 

b) During these transactions and as a result of 
the same, the broker acquired approximately $270,000 
in cash which sums were withheld from claimant. 


c) The broker, upon information and belief, loaned 
said $270,000 to third parties receiving interest 
sometimes in excess of 9%. 


d) Such interest was withheld from claimants. 

. 4 

e) Although claimants had never borrowed any money 
from the broker, various interest charges were c arge 
against claimants, at interest rates sometimes 
exceeding 0%. 


f) At no time during these transactions did the 
incur any financial risk, or invest any money to 
charging any interest or receiving any mtcrcw 


broker 

justify 



Page 2 
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g) Such interest rates charged by the broker were in 
addition to thousands of dollars charged by the broker 
for buying and selling stock during said transactions. 

h) At the end of the market transaction, claimants 
received different stock certificates from those given 
the broker at the start of the market transaction. 


Claimants request that the deposit of costs by 
them be either waived, as provided for non-members in 
the Rules And Procedures, Sec. II of the New York Stock 
Exchange or be deposited by the broker, in view of the 
broker's insistence that the New York Stock Exchange 
conduct this arbitration, rather than a New York City 
Court in which claimants sought relief, and for which 
claimants had twice deposited the required fees to 
obtain relief. 

Claimants request a mixed panel of arbitrators 
under the rules set forth, but consisting only of persons 
not connected with the business of purchasing and selling 
stocks and bonds, since the brokers have obviously sought 
an advantage by removing a hearing on the claim from an 
impartial court of law to this somewhat less than partial 

forum. 

In the event a hearing by the arbitrators cannot be 
concluded before November 1. 1972, then claimants request 

that the hearing be conducted in Miami, Florida, the 
nearest large city to Bay Harbor Islands where claimants 
maintain their residence. 

Claimants request that the relevant records of the ^ 
broker be immediately opened to inspection by the claimants 
so that a minimum amount of time be spent at the hearing 
by the arbitrators, since the broker has ignored a court 
subpoena for producing such records by stating that such 
records be made available only at the hearing, which would 
result in a great delay at the hearing. 

Claimants are appearing here in person. . « 


Respectfully requested, 




Present Address: 2 Sutton Place South 

New York, N.Y. 10022 






Exhibit L 





HARRY E. and JEANNE RUBENS, 
Claimants 
- and - 

KIDDER, PEABODY & CO. INCORPORATED, 


) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 


SUBMISSION 


Respondent 
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i)tU) ttorli O'toc'; Cxtliangt, Inc, 


In the Mailer of the Arbitration between 
Harry E. and Joanne Rubens, 




Claimants 


- and - 

Kidder, Peabody & Co. Incorporated, 

Respondents 


SUBMISSION 


in accordant with Paragraph 


. . . m[tk ; h „ cby ^tait to arbitration by Arbitrators selected 

We. the undersigned 

UAal'. of the within submission the matter in contro- 

IKXBXf I 

d,Cl l°"^c that the above entitled arbitration shall be held at a plate rabe 
designated by said Arbitrators in the City of £h ^f be^nducted in accordance with the 
State of New York 

following. v«rk Stock Exchange provides as follows: 

Article VIII of the Constitution of the 1 1 , llUcd me ml*rs. member firms 

- *£? '"rtlZl’et Governors, in 
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.r . 1 . i~«,. f <«” <" “* *“ 

time to time amcml. alter or reix.il -my r,1 ' c M a< ‘°P c< 

"Six. 3. The President. •• t!! 

one of the oP.ieers or other enip.ojccs of tl * - ^ ^ r|) ; tralioa Director, to act in the abcr.ee 

designate an cmp'pvw of |»* •"£ " D ,. 1:Ctor OM lx- churned with the duty of 

aH Sit, SteSSwith matters strutted for Stratton pursuant to 

this Article. „_. . 

“Sec. 4. Promptly after the annual ■ of Art.itrat.cn 

Covemorf shall appoint, subject | ^ ^ members of the Exchange who are not 

to be coinp'.vd of such num c ■ - , . f , tie Hoard of Governors st.all deem r.eccs- 

Mr>r^ecive a/^c”\lenr ^ofThc^txin, of Coventors or until the next annua, election of the 
Exchange and their successors are appointed and taVe office- ^ ^ ^ ap?oinl uo ^ of 
The Chairman of the Heard of Govcnu.. *j or Uvc their pbccsof business m the Metro- 
arbitrators. composed of persons v.ho arc i ■ ■ . * f r>cU annual election ol the Excham-.c end 

politan area of the City of New Yo.l.. lo^rx l f o( sucll n^cls shail be compered of 

until their successors ate appo-nud a.td Uke^ o( such shall be corr.poxd of 

persons cn&aRed tn the recur.ti . Th^ Chairman of the Bon'd of Governors may 

persons not enraged m the r^r.cls above described to serve outside the City of New 

likewise appoint paiit ls similar to th*. P^- • 

*“%■. s. M. 

member, member firms or nreir.bor corpcrU.tms and , hc .berrm ol a majority of 

the Board of Arbitration provided fo. b> ~ec. •_t- fir.nl If the amount (ex- 



***** ** t» “i» “• «* “ N “ Y “ 1 ;' ... 

"Sec. 6. ^U.rorfr. 

»> and «u> m-olved » •» *» »«*»• * <“» 



Arbitrators, or . u the controversy 

M if the ren-memher elects the Board of Arbitration to hear and deterrr... . 

( in d the amount involved is 510,000 or more, by five .rrUitrators. 

■jwssRsa s-‘£rsa: sue; ». *«..... — 


Y 1 










tiou Director, as follows: two Arbitrators from the first of such panels ami three Arbitrators from 
the second of such panels provided for by See. I of this Article. 

The clcciNion of a majority of the Arbitrators shall be final. 

"Sfc. 7. Ptmismis Applicable to All Contrmnsics. All arbitration proceeding shall be 
conducted in such manner and pmsuanl to such rules as the Board of Governors sh.-.d from time 

to time adopt. . , 

'■Tlie Board of Governors may decline in any case to permit the use of the arbitration facib 
iuesof the Exchange pursuant to th,- Article and may delegate such power in accordance with 

the provisions of Section l of Article III. 

•The Arbitrators in any case may at any time during the proceeding, and shall upon the 
joint request of the parties thereto, dismiss the proceedings and refer the parties to their remedies 
m law In any arbitration proceeding. whether involving a mcmlier controversy or a non-member 
controversy!' 1 lie Arbitrators may determine, subject to the rules of the Board of Governors he 
amount chan-cable to the parties as costs, to cover the expense of tnc hcarniKs and. upon the 
determination of such controversy, shall determine by whom such costs shall be borne or nu> n 
their discretion remit all or any part thereof Where the expense of the hearmgs exceeds ns 
amount chargeable to the parties as costs, such excess shall be borne by the .xchangc. 

••There shall be no appeal to the Board of Governors from a decision the Arbitrators in 
any arbitration proceeding." 


RULES AND PROCEDURE 
1. Institutic n of Proceedings 


A. Statement of Claim: 

“A memljcr allied member, a member c.-gg-fixation, or a non-member who w ishes to institute 
proceedings pursuant to the provisions of Article VIII of the Constitution against any such person 
or organization shall file with the Arbitration F hector a concise statement of claim or conlio- 
versy.** ( Fitsf paragraph oj I'ulc *161— Booed of Corernors.) 

••Wi re the parties to a controversy have previously entered into an agreement to arbitrate 
future disputes in accordance with the procedure of the Exchange, or a court has issued an order 
directing such an arbitration, proceedings may lie instituted by either party i.u.g wi . 
Arbitration Director a concise statement of claim or controversy, together with a copy of the 
agreement providing for arbitration or court order and moving papers. (Second ,’crograpl. oj 

Rule 481-Hoard of Goternars.) 

"The statement of claim or controversy shall specifically set forth the matters to be arbitrated 
and. if possible, the amount claimed.” I Third paragraph of Rule 4 S 1 —Hoard of Governors.) 

H. Reply and Counterclaim: 

"A copv of the statement filed by the party initiating the proceeding shall ly- furnished by 
the Arbitration Director to the opposing party for reply. Said reply shall be filed with . ..e Arbitra¬ 
tion Director within ten days of the receipt by such opposing party of said statement, or sum 
longer period as may lie granted by the Exchange. In the event that t x oprif-siug party wt^.. s 
assert a counterclaim, said reply shall contain a statement of counterclaim, which sha.. ^cifuahj 
set forth the matter to he arbitrated and. if possible, the exact amount of said countcrc.a.m. The 
initiating party shall be given the same opportunity to reply to the counterclaim as was gi'cn the 
opposing party in the ease of the original statement of claim or controversy. (Fourth paragrepr. 
of Rule 48)- Hoard of Com non.) 






c. Submission: . .. • 0 f n.c statement o( claim 

-II Ok- Kxchani-.e dors no. decline to accept ^ coul; urcln.m. shall l« 

Ix-'prompllv hied "tilt ,he Arbitrate D.rcc.or" {Fijlk pa.a^k o, ** 

m—liottnl o) Urenuns.) to arbitrate future disputes in accordance 

“Where a copy ol an agreement between the *“ rl ‘ lcr (hrl . cunc c U ch an arh.lral.on. lias 
with .lie procedure of the l-.xchangc. or a copy agreement or order in lieu ol rcqu.r- 

bcen filed «.th the Kxchango. .he of C manors.) 

in R the execution ol a subnussion. ISulk po,o t ra(,h 

II. Costs 

"The maximum amount r ^^^ , '7^,^e^\|'te^lcposi**d witlv^h*Excha^gc^by'tl^parD 


Mtmbrr 

Conhotasy 


Nou-Mtmbei 
ContiorcTsy 
$25 
50 
60 
90 

90 per hearing 
120 per hearing 


. $60 

S500 or less. u" cinnn CO 

More than S500 but not more than 51000 

More than $1000 but less than $2500 

S2500 or more but less than 55000 90 per hearing 

$5000 or more but less than $10,000 ,^ hearing 

S10.000 or more , ^ 

-Where the controversy does not involve a *[^‘£^11^ C xcept°“hat such 

III. Counsel 

“A Party is not required to ^ reproved by an 
eluding the hearings. However, at l»«> h. ^ b uration or hearings which have rot taken 
claim such right at any time as to an > p> rl 1 t . ,, ^ r0 ;,[ v the Arbitration Director and 
place. A party who is to I* represcnico by an*- • . ■ ^ thp slalcmenl „( claim or reply or 

shall also liirnish him with the a,lorn ^. lf ihc r.f;l»t to representation by an attorney is 
reply to a counterclaim, as the case may . rcp!y or rcp !v to a counterclaim, by 

6 -“’ 

IV. Arbitrators 

* SCttS -. r,I “ “ “7 

'X"l interest and costs) involved m the controversy is less than 

'• SW» the controversy shall he by five Arbitrator. 

2. If the amount is $10,(XX) or more the controversy shall uc ncaro > 


< 7 * 













U. blon-Member Con/rorersies: 

In the c.v-c of a continvcrsy Ixtwcen a non member and a me ml it r. allied inemlier, member 
firm or mcinlier rnrimiation, the Arbitrators shall lie 

1. five persons selected fiom the panels of the Exchange, as provided in Section It of Article 
VIII of the Constitution: or, at the election of the non-mcmlxT. made in the submission. 

2. three mcmlx-rs of the Hoard of Arbitration if the amount (exclusive of interest and costs) 
involved is less than SIO.(XX); 

3. five momlters of the Heard of Arbitration if the amount involved is S10.000 or more. 

‘‘If the non-memlicr party to a proceeding does not signify in the statement of claim or the 
reply, as the >:■. e may lie, or within five days after he is requested to do so by the Exchange, 
whicnever is later, whether he elects to have the controversy adjudicated by Arbitrators selected 
from the I’anels of the Exchange or by members of the Hoard of Arbitration, he shall be deemed 
not to desire to make the election permitted him under Article VIII. Section G. of the Constitution 
and the Arbitrators shall lie selected by lot from the Panels of the Exchange, pursuant to said 
section.” (Rule -ISI—Board oj Coitrnors.) 

V. Place of Hearings 

A. Member Controversies: 

Controversies between members, allied members, member firms or member corporations shall 
be heard in New York City. 

B. Non-Member Controversies: 

Controversies between a non-member and a member, allied member, member firm or member 
corporation shall be heard in New York City, except, where controversies involve any parties 
who arc located outside of New York City, the Exchange may, at the request of the nor.-member, 
designate some other place in the United States. 

VI. Hearings 

“Subsequent to the receipt of the submission, duly executed by the parlies, or where a sub¬ 
mission is not required pursuant to the provisions of Rule 481, subsequent to the receipt of the 
statements of the parties, the Arbitrator: shall appoint a time and place for the hearing and shall 
cause notice thereof to be given to each of the parties as provided in Rule 4S7 of the Hoard of 
Governors. If any of the parties, after due notice, fails to be present or represented at a hearing 
or any adjourned hearing, the Arbitrators may, nevertheless, in their own discretion, proceed 
with the adjudication of the controversy. 

"At the hearing, the statements of the parlies shall he read to the Arbitrators, unless such 
reading shall be specifically waived t y the parties or their attorneys-in-fact or counsel; each of 
the parties or his attorney-in-fact or counsel shall be permitted to make an opening statement, 
present witnesses and documentary evidence, and present closing arguments orally or in writing 
as may be determined at the hearing by the Arbitrators. Witnesses shall be subject to examination 
by the opposing party or his attorney-in-fact or counsel. The hearings shall l>c formally declared 
dosed by the Arbitrators. Such hearings may, in the discretion of the Arbitrators, be rcojjcncd at 
any lime prior to the making o f an award. 

"At any time during the hearings or 1 fore the hearings are declared closed, any parly may 
n>ove the amendment of Ins claim or counterclaim, and, if the Arbitrators shall permit, such 
amendment shall he incorporated forthwith in an amendment to the submission to be executed 
by the parties in the same manner as in the case of the original submit-ton, or, where a submission 
was not required, in an amendment to the statement of claim or counterclaim, ns the ca-e may be. 

“The Arbitrators may adjourn the hearings from time to lime upon the application of cither 
party or at their own met. ncc." (Rule -ISO— Board of Cvtcrnors.) 
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VII. Award 

"The award of (lie Arbitrators shall hr made in writing and shall be acknowledged in like 
manner as a deed In he recorded. 

"The Arbitrators in the award shall fix the amount of costs chargeable to the parties to cover 
the expense of the hearings, and shall determine the manner in which and by whom such costs 
shall be borne." (A'n/r Vid- Hoard nj Governors.) 

VIII. Notices and Communications 

"Notices nray !>c riven to the parties by the Arbitration Director or otherwise as the Arbi¬ 
trators may direct. 

"Notices of hearings shall lx- given to the parties or their attorneys-in-fact or counsel in 
writing personally or by registered or certified mail at least ten d.ijx in advance of such 1 1 carin, 
unless such notice is waived by the parlies or their attornevs-in-fact or counsel. Notice of an 
adjourned hearing may be given orally by the Arbitrators at any preceding hearing. 

“All other notices, orders. pa|iers and communications, including a copy of the award, may 
be served on any party by delivering or mailing the same to the party or his attorncy-in-facl or 
counsel." (Rule IS7— Hoard o) Covirnors.) 

IX. Oath of the Arbitrators and Witnesses 

"Reforc proceeding with an arbitration, an oath shall lie administered to the Arbitrators in 
the presence of the parties, except where the parties or their attonicys-in fact or counsel continue 
the arbitration without objection to the failure of the Arbitrators to take the oath, or where the 
oath is waived in writing hy the parties to the submission or their attorncys-in-fact or counsel. 

"Witnesses shall be sworn Wore testifying, unless the taking of an oath is waived by the 
parties or their attorneys-in-fact or counsel.” (Rule 4So—Hoard of Governors.) 

X. Subpoenas 

"The Arbitrators and any attorney of record in the arbitration proceeding shall have such 
powers of subpoena as may be provided by law. but so far as it is possible for them to do so. the 
parlies shall produce w itnesses and present proofs without the issuance of subpoena. 1 Rule 1S9 — 
Hoard of Goicrtwrs.) 

XI. Constitutional Provisions and Rules Part of Submission 

"The provisions of Article VIII of the Constitution and of Rules 481-491 of the Board of 
Governors shall be deemed to be a pan of the submission and the parties shall be bound thereby, 
except that, with the prior consent of the Exchange, the parties may otherwise agree, in so >ar 
as the Rules of the Board are concerned.” (Rule 490 --Board of Governors.) 

XII. Interpretation of Rules 

"During the course of proceedings, the Arbitrators in a particular case shall l.avc the power 
to interpret and apply Rules 4S1-491 of the Board of Governors and the provisions of the submis¬ 
sion and such interpretation shall be binding upon the parties." (Rule ■'.91—Hoard of Governors.) 

XIII. Amendment to Rules 

The Board of Governors may from time to time amend, alter or repeal any of the Rules of 
the Board with respect to arbitration, either generally or in reference to a particular case, as it 
in its sole discretion may find expedient. 


X 
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, * t, ^ on kJov i , hy- 

Signcd at Jdo<.-J » *,\ . , Af ,i -j 

|VXU..J.U|.U w- > 

«(,.«■• \ ap* 


Signed at 


* n-^ 


(llr. Harry E. Ruben;;, Two Sutt. 
place South, New York, New Ycr 

10022 .) p • 

Q. Juu^c<^ 
Mi.?■" *£■ 

(Mrs. Harry,E. Rubens, Two Sut. 
place South, New York, New Yo. 
10022 ). 


ImtT 4 ^ * // 7 ^ ’ by 


(Signature of an Authorized C 
of KIDDER, PEABODY e* CO. INC 
ATED, Ten Hanover Square, i>t 
New York 10005. Attn: Edwi 
Solot, Esq.) 






ACKNOWLEDGMENT OF CLAIMANT(S) 




STATE OF . 

COUNTY OF ') U . y JL ; .U ) 

On this or? day of ) , 19 7*", before 

me personally appeared Unfcny Lr /d/l'c £j to ire 

known and known to me to he the individual described in 
and who exec.ited the foregoing instrument, and he duly 
acknowledges to me that he executed the,, same. 

fckrfuUjL. 4 766 ^ 

/ GERTRUOC A. ICADCN 
' N*l«y Stjt» cl N'tw tCik 

No. 41 2013760 
QuoM rd if) Qutvnt Ccuniy 

tt.fi in New Ycrk County 
C»«rjrattion Mech 30, 12/3 


STATE OF 
COUNTY OF 




On this -ii day of }ut -, 191 v 7 before 
me personally appeared T^i//3 f n\3 to me 

known and known to me to be the individual described in 
and who executed the foregoing instrument, and he duly 
acknowledged to me that he executed the same 

/dt'zlflc -£r_ 6- 

GERTRUDE A. KADCN 
f 4 oU:y Public, Si*'* cl Ntw York 
No 4MC:3:i3 
Qualified -n Cuter.i Co^r.fy 
Corlif c*>o licJ in Kt .» Ytrl Coj*:/ 
Cc.m'T'.ii'Cn Cap./cs A.ach jy, IS /. 1 


NOTE: If executed outside of New York State, 

attach Certificate of County Clerk or other 
appropriate official as to the authority of 
the Notary Public or other official taking 
the acknowledgment. 






ACKNOWLEDGMENT FOR CORPORATION 


STATE OF n V'**" ) cc . 

COUNTY OF ht^^ovlc- ) 

On this -’ay of , 197*2-, before 

me personally appeared 7?. '77^tf2^o r i^£-~ , to 

me known, who, being by me duly sworn, did depose and say 
that he is th a'2/c£ts of / G> y tU^C*. 

the corporation described in and which executed tne fore- * 
going instrument; that he has full authority to file the 
saii statement in the name and on behalf of the said 

corporation; that he knows the seal of the said corpora¬ 

tion; that the seal affixed to said instrument is such 
corporate seal; that it was so affixed by order of the 
Board of Directors of said corporation; and that he signed 
his name thereto by like order. 


V (V IriiW " 1 

ir : 3 t 

EUZAJF.TH F- MURPHY 
Notary Public, State of tun York 
No. 30-2C23383 
Qualified in nitsiau C'. jnty 
Certificate f *cd in New Ycik Citi>*ty 
Commissi. Lxpires f.'.crch 30, 197 7* 


NOTE: If executed outside of New York State, 

attach Certificate of County Clerk or other 
appropriate official as to the authority of 
the Notary Public or other official taking 
the acknowledgment. 




RE FLY TO STATEMENT 01 r CLAIM 


(see page 73) 86 
(see page 74) 87 

88 


U 


of iiAuuv r. At'i) .n:.vn-:i' K"r.r.::5_ 

1. Claimants have f, led to specifically set forth the matter(s) 
to he arbitrated. 

2. Kidder, lVabody A Co., Incorporated did not acquire approximately 
$270,000 in cash which sums ware withheld from the Claimants nor 
lend said amount to third parties receiving interest somccir.es 

in excess of 9'4. 

3. Kidder, lVabody U Co., Incorporated did not improperly withhold 
nor improperly charp.e interest to the Claimants. 

l>. Activity in the Claimants’ account at all times was consistent 
with the rules of the Federal Reserve hoard and the New York 
Stock Exchange. Credit balances in the Claimants’ account were 
necessary lo collateralize short positions, and interest charges 
were necessitated as positions were "marked to the market.” 
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! UNITED states district court 
j SOUTHERN DISTRICT OF NEW YORK 


I 

HARRY ERNEST RUBENS, et ano. , 


Plaintiffs, 


-against- 


jj NEW YORK STOCK EXCHANGE, INC., et al. , : 

!j Defendants. s 


73 Civ. 3557 
(Brieant, J.) 


NOVICE OF MOTION 


SIRS : 


PLEASE TAKE NOTICE that upon the annexed affidavit of 
, Harry Ernest Rubens, sworn to September 26, 1973. the undersized 
ishall move this Court before the Hon. Charles L. Brieant. Jr. in 


('Room 106 of the United States Court House, Foley Square, in the 
Borough of Manhattan, City, County and State c New York, or, 
f October 9, 1973 at 9:30 a.ra. . or as soon thei ter as counsel 
can be heard, for an order pursuant to F.R. Civ. P. r*' 1 * 

! granting summary judgment against the defendan- dder. Peabody 

>1 

•i& Co., Incorporated. 

• Dated: New York, New York 


September 26, 1973 


Yours, etc. 


PET UR L. BERGER, ESQ. 
Attorney for Plaintiffs, 
370 Lexington Avenue 
New York, New York 10017 


• 12 - 


T 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


X 


HARRY ERNEST RUBENS, et ano., 

Plaintiffs, 

-against- 

NEW YORK STOCK EXCHANGE, INC., et al., 

Defendants. 


STATE OF NEW YORK ) 

: SS.: 

COUNTY OF NEW YORK ) 


x 


73 Civ. 3557 
(Brieant, J.) 

AFFIDAVIT 


HARRY ERNEST RUBENS, being duly sworn, depose: and 


says: 

1. I am one of the plaintiffs in this action. This 
affidavit is in support of the motion for summary judgment against 
the defendant Kidder, Peabody & Co., Incorporated. 


2. In a concurrent motion to dismiss the complaint 
with respect to defendant Kidder, Feabody &, Co., Incorporated, an 

affidavit was submitted in support of said motion by one Edwin 

• * 

bee Solot, an employee of Kidder, Peabouy & Co. In this affidavit 
the essential facts alleged in the complaint are admitted: 

1) That the Plaintiffs delivered 5900 shares 
of stock to Kidder, Peabody & Co. (Solot affidavit, page 2, 
item 4). 

2) That title to such shares was placed in the 
name of the defendant (Solot affidavit page 2, item 4). 
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3) That 5900 shares of identical stock was cold ! 

» 

for the account of plaintiffs. (affidavit page 2, item 5) 

4) That the proceeds of such sale amounted tc ' 

l 

$241,900, which was not delivered to plaintiffs nor made available 
to them when received by defendant. (Solot affidavit page 3, item 

* 

1 

6 ) 

I 


5) That the plaintiffs were assessed interest 

i 

charges after the sale of the plaintiffs interest in the shares , 

I 

i 

upon the basis that defendants' bookkeeping procedures improperly 
indicated that defendant had advanced money to plaintiffs in the 

transaction. (Solot affidavit, pages 3, 4, and 5, items 6, 7 and 8)' 

i 

3. Accordingly, a judgment should be granted against 

I 

i ; 

IJthe defendant Kidder, Peabody & Co., having admitted the essential 


allegations in the first and third causes of action. 


4. That the defendant has no right to impose arbitration 


j^upon plaintiff in an action for violation of the fraud sections of 


lithe Security Exchange Act, is admitted by defendant in its 


L 


randum" in support of the defendant's concurrent motion to 
,i - i 

il : 

•■dismiss in 1? guage quoted below from pages 7 and 8 ot the 

i! „ i 

Jjdefendant' s utemorandum: • , 


ji . it has been established that a broker 

ij cannot by the provisions of an agreement to 

arbitrate future controversies compel its 
; customer to arbitrate a dispute that sub¬ 

stantially involves a violation of the 
I Securities Act of 1933 or the Securities 

!; Exchange Act of 1934. See . e.g. , Wilko 

li v. Swan . 346 U.S. 427 (1953) (1933 Act); 

i 

j; 

I. 

tj 

i* 











Axelrod & Co. v. Kordich, Victor & 
Neufeld . 451 F.2d 838 (2d Cir. 1971) 
(dicta). The reasoning with respect 
to the 1934 Act is that a prior agreement 
to arbitrate is a "stipulation" waiving 
compliance with a provision of the 1934 
Act (i.e., the exclusive jurisdiction of 
the United States district courts under 
Section 27) and is therefore void under 
Section 29(a) of the Act which provides: 


"Any condition, stipulation, or provision 
binding any person to waive compliance with 
any provision of this chapter or of any rule 
of an exchange required thereby shall be 
void." 15 U.S.C. § 78cc(a). > 


5. While defendant says that agreements to arbitrate 


between exchange member firms are valid in spite of Section 29(a), 


no law has been cited to support the proposition that: 


1) a claim of fraud should be subject to 


(arbitration, or 


2) a claim by the public against a member of the 


liNYSE should be subject to arbitration, or 


3) a claim by the public alleging fraud against 


jia member should be arbitrated, or 


4) a claim of fraud for violations of the 


Security Exchange Act, or 


5) a claim for injunctive relief here soug.c 


barring repitition of the acts cited in the complaint. 


6. Accordingly, the demand for arbitration sought by 


the defendant is clearly in violation of Section 29(a) of the 


Securities Exchange Act, and the fourth cause of action requesting 
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I 

an injunction against the d». ‘endants from enforcing arbitration 
proceedings by a printed form or in any agreement required of the 
public seeking to purchase or sell stock from defendants should 
be granted, and specifically against any arbitration proceeding 
before any panel selected by the New York Stock Exchange, Inc., 
or one containing members of the New York Stock Exchange, Inc. 
should be granted. 



Sworn to before me this 
2Gth day of September 1973. 


• .-1 



Notary Public 






•• V. 



* f. 

United States District Court '? 
Southern District of New York 


‘ ••• 


. . . . , 

■ ■■ • 


Harry Ernest Rubens • 

Jeanne Rubens 

plaintiffs 

v. 

New York Stock Exchange, Inc.' 
Kidder Peabody & Co., Inc. 1 
members Merrill, Lynch, Pierce. 
Fenner & Smith, Inc. 

defendants 


Civil Action No. 73 Civ. 3557 
(Brleant, J.) 


AFFIDAVIT 


AFFIDAVIT IN SUPPORT OF 
MEMORANDUM IN OPPOSITION OF 
DEFENDANT. KIDDER PEABODY & CO., 

INCORPORATED MOTION TO DISMISS 

Harry Ernest Rubens being duly sworn deposes and says: 

1. I am one of the plaintiffs in this action. This affidavit is in 
support of the plaintiffs' memorundum in opposition to the defendants 
motion to dismiss. 

2. The 5900 shares of stock delivered to defendan. Kidder 
Peabody &. Co., I.ic. were wholly owned by plaintiffs. The title to this 
stock was transferred to the name of Kidder Peabody. 

3. The letter from the transfer agent indicating such transfer is 

attached hereto, exhibit A. * 4 

i 

4. From the Solot affidavit it is clear that the plaintiffs' securities 
were dumped "in bulk" thus causing a loss of identity of the original shares, 
insofar as ever returning these identical shares to plaintiffs. 

5. Thereafter, contrary to the Solot affidavit, pages 2 and 3, items 
4, 5 and 6, the defendant sold 5900 shares, some of which included the very 


- 14 - 


4 

. .. 
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shares delivered to defendant, as has been ascertained by a paid Search into ; 
the transfer records of the First National Hank of Hoston, exhibit B. and 
the Morgan Guaranty Trust Company, based upon information received from 
the defendant, see letter Exhibit C. For example, Kidder Peabody sold 
3000 shares of Eastern Gas & Fuel Associates including shares No. N6477- 
79(Ex.C) these shares were given to Kidder Peabodv in part for the surrender 
of Harry Ernest Rubens shares No. 76297,'76351 and 82-17/8251, see Ex¬ 
hibit B. 

6. Consequently the defendant merely dipped into its inventory of 
shares which included the shares delivered to defendant by plaintiffs and 
sold them without regard to origin. 

7. This procedure,by agreement between the New \ork Stock Ex- 
Change and the defendant,constitutes the initial step in the conspiracy. 

8. The cash received from the sale of 5900 shares of plaintifls, 
was used by the defendants as part of its general cash position and was 
loaned to margin accounts of the defendant to purchase stocks on the smaller 
margin permitted. These margin accounts were charged interest running 
up to 9% and more, for the unpaid balance, which interest was kept by de¬ 
fendant. The cash amounting to about 52-11. 900, see Solot affidavit, page 

4, item 8, was not made available to plaintiffs. 

9. Thereafter defendant set up a fictitious bookkeeping system con¬ 
taining no reference to the shares delivered to defendant by plaintiffs and 
merely reciting the presence of the-selling price of the shares. 

10. When the sold stock rose in market value, the defendants 

. 4 

charged the plaintiffs interest, alleging that it had to turnish plaintiffs with 
the difference between plaintiffs selling price and the market price, a 
fictitious transaction, since theoretically, if it was not plainiitfs' shares 
which were soldjthen defendant retained not only the proceeds from the sale 
but also the full collateral which also rose in value as the shares previously 


sold. 






11. The defendant without risk to itself, since plaintiffs were 
bound by the selling price, justifies its conduct by alleging that it borrow-d 
the sold stock Trom third parties to which it was forced to deliver the Tel¬ 
ling price. 

12. The exhibits establish that this assertion is fraudulent and 
that the stocks are commingled so that only detective work of a h ->her order 
was needed to show that part of the shares sold actually included shares 
delivered to defendant by plaintiffs. 

13. As appears from the Solot affidavit this fake and wholly ficti¬ 
tious procedure, is based upon Rules 402. 70, Solot affidavit page 2, item 4, 
New York Stock Exchange Rule 431 and 369(1). Solot affidavit page 3. item 6, 
and New York Stock Exchange Rule 369(1) Solot affidavit page 4. item 7, all 
part of the conspiracy between the defendants which formulated the rules. 

14. The defendants base their right to defraud plaintiffs on rules 
which they themselves have set up. 

15. When plaintiffs wrote to the New York Stock Exchange com¬ 
plaining of the foregoing, the New York Stock Exchange requested Kidder 
Peabody, cee Solot exhibit I. to formulate a reply that could be passed to 

I 

plaintiffs in justification of its conduct. 

16. The defendant New York Stork Exchange formulated the rules 
w. di the assistance of its members, the remaining defendants, which con¬ 
doned the conduct of defendant. 

17. The stay of proceeding requested by defendant should be denied 
fr reasons set forth in my affidavit in support of the motion for summary 
judgment. In short, the arbitration required by defendants is in violation 

of Section 29(a) of the Secui ity A Exchange Act reading as more part-cularly 
set forth in the attached memorandum. 

18. Further in an attempt to recover monetary damages (not in¬ 
junctive relief which ia required herein) plaintiffs under protest partici¬ 
pated in a sham arbitration, the arbitrating panel wholly selected by the 
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New Yor* vigt. containing two members of the New York Stock ! 

Exchan. r iug to disqualify themselves, one of them proceeded 

to testify on behalf of defendant; before the other members of the panel. 

19. The defendants are licensed under the Security and Exchange 
Act. They should not be permitted to act as commercial pirates operating 
to suit their whims and pocketbook. 

20. This suit is an attempt to limit their conduct in the field of 
securities on a public exchange. 


Sworn to before me this 
26th day of September 1973. 


/if 


tr/i 




Notary Public 


HATBA CHt* 

mnun rvtvc. tt»i« w «i* 

Mifu la tin lot Ceia»» 










THE FIRST NATIONAL BANK OF BOSTON 


STOCK T R A N S E E R DIVISION 


MAItINC ADDRESS 
P O BOY «4 
BOSTO-4, MASS 02102 


August 25, 1971 

• 

Harry Ernest Rubens 
2 Sutton Place South 
New York, New York 10022 

Dear Mr. Rubens: 


Eastern Ges and Fuel Associates 


In reply to your letter dated August 16, 1971> we find frcm our 
shareholders records for Eastern Ges and Fuel Associates v that 
Certificate No. 76303/7 dated 10/13/66 for 100 shares each 
registered in the name of Harry Ernest Rubens were transferred 
out of your account into the name of Kidder Peabody & Co., Inc. 
on January 22, 1968. 

Vie trust that the above information will be of assistance to you. 


Very truly yours 

M u u 

. (Mrs.) B. K. Lyons 

« Shareholder Relations Department 

# 


» 


Exhibit A 


a 
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THE FIRST NATIONAL BANK OF BOSTON 

Slock Tuns/cr Division 

July 19. 1973 



Mr. Harry Ernest Rubens 

2 Sutton Place 

New York. NY 10022 

Dear Mr. Rubens: 


Eastern Gas & Fuel Associates 

As requested in your letter of July 3, 1973, we return for your files the original 
letter of consent and information regarding shares of Eastern Gas t* Fuel Associates 
as furnished by Kidder Peabody & Co., Inc. 

Although the total number of shares as stated in Mr. Solot's letter is 3,000, 
we have found in our research that the certificates as listed in this letter arc 
in 100 share denominations and total 2,900 shares. 

As stated in my letter of June 26th, Certificate Numbers N6477/6479 were issued 
October 9, 1967 for 100 shares each in the name of Kidder Peabody & Co. , Incorpora n 
upon the surrender of Certificate Numbers 8247/8251 at 100 shares each and 
Certificate Numbers 76297/76301 at 100 shares each in the name of Harry Ernest 
Rubens. This finding has been confirmed since this transaction does appear 
on the New York transfer s 1 2 its for that date. 

Enclosed, you will also find copy of my letter in which is stated that Certificate 
Numbers 14655/14660 at 100 shares in the name of Kidder Peabody & Co., Incorporati•«! 
were surrendered for transfer on February 27, 1970. Please refer to Item Number 
1 . 


With regards to your request for additional information concerning the balance 
of shares registered in both-your name and your wife's which was not covered 
in my letter, we recall that relative to /our inquiry of August 30, 1971 information 
was provided concerning these accounts. 

I 

Upon receipt of your letter of July 3rd, we fail to find vour remittance of $50.00 
t< cover the rcscai ch for information previously rendered and we would also 
remind you that additional information will be furnished at the cost of $9.75 

{• r each hour of research involved. 

\ 

Very truly yours, 

Lyons 

Shareholder Relations Department Exhibit li 



l'»KL: ka: 432 


I'OST Office BOX M‘ UOSION, MASSACHUM HS 








Kidder, Peabody & Co. 

INCOKI'ORATKO 

NCW YORK . DO9T0N • PHILADELPHIA • CMICAOO *0 HANOVER SOUAPt 

SAN FRANCISCO * L09 ANOCLES * ATLANTA * DALLAS NEW YORK, N . V. IOOO*.< 


May 22, 1973 


Mr, and Mrs. Harry Rubens 
2 Sutton Place, South 
New York, New York 10022 

Dear Mr. and Mrs. Rubens: 

As per your request, our records indicate that the Durcbasers 
were as follows: 

Eastern Gas and Fuel 


1000 shares - 
1000 shares - 

400 shares - 
600 shares - 


Harris Upham & Co. Incorporated 
Eastman Dillon, Union Securities & Co. 

Incorporated 
Oppenheimer & Co. 

Blair & Co. Incorporated 


The transfer agent is Morgan Guaranty and the certificate numbers were 
GB14598, N6477-79, NY/C7G015-6, NY/C76010, NY/C77003, N426.5-6, CB17037, 
CB14543, N13056, CB18565-70, CB10549, N13971-79. 

Det roit Steel Corporation 

2900 shares - Axelrod & Co. 


Contact Cleveland Trust Company for transfer information. Detroit Steel 
had a name change and then subsequently was liquidated and the shareholder 
received Cleveland Cliifs. The certificate numbers were 154652-75. 



ELS/rk 


cc: Mr. Joseph Bondi 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
- ( -X 

! 

HARRY ERNEST RUBENS, et ano., : 

Plaintiffs, : 

-against- • : 

NEW YORK STICK EXCHANGE, INC., s 

et al., 

• 

Defendants. 

- X 


73 Civ. 3557 


MEMORANDUM AND ORDER 


Brieant, J . 

A substantial portion, or perhaps all of the matter 
in controversy between the parties to this action v been 
submitted to arbitration pursuant to the rules of th-s New York 
Stock Exchange. Arbitration is now proceeding and hearings are 
expected to resume before the panel of arbitrators on October 
17, 1973, which is an agreed date, selected by a consensus of 
the arbitrators and t oarties. 

This action commenced August 15, 1973, while the 

. * 

arbitration was in recess on consent. A stay of all proceedings 
is appropriate, 9 U.S.C. §3. 


Whether the arbitration, or the judgment of a court 







I 


100 


which will presumably be i ltered thereon disposes of the 
entire controversy is a matter which should be reserved for 

decision after the arbitration proceeding is complete. 

• 

The submission to arbitration of an existing con¬ 
troversy [factually distinguishable from an agreement to 
submit future controversies to arbitration] does not violate 
any provision of the securities laws. Pearlstein v. Scudder & 
German , **29 F.2d 1136, 1143 (2d Cir. 1970), cert , denied 401 
U.S. 1013 (1971). 

All proceedings in this action [including, but not 
limited to, all discovery, plaintiffs' motion for summary 
judgment and the motion of defendant Kidder, Peabody & Co. to 
dismiss the complaint] are hereby stayed pending the further 
order of the Court. 

Arbitration should not be permitted to proceed at the 
snail's pace often attributed to litigation. Under the circum¬ 
stances, the parties, and, we hope, the arbitrators, will act 
with diligence in order to resolve the controversy. 


The Court will conduct a conference of all counsel 



appearing in the action on January 11, 1974 in Room 2704 at 
2:00 P.M., to obtain a status report concerning the action, 
and to consider whether the stay of proceedings should be 
continued. In the event that the arbitrators render a decision 
prior to such date, movant shall file a true copy in Chambers, 
and furnish all counsel with a copy of his letter transmitting 
same. 

So Ordered. 

Dated: New York, New York 

October 9, 1973 


CHARLES L. BRIEANT, IR. 


CHARLES L. BRIEANT, JR. 

U. S. D. J. 
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UNITED STATES DISTRICT COURT- 
SOUTHERN DISTRICT OF NEW YORK 
__________ --------x 


HARRY ERNEST RUBENS, et ano., 

Plaintiffs, 

-against- 

NEW YORK STOCK EXCHANGE, INC., 

et al., 

Defendants. 


73 Civ. 3557 
(Brieant, J.) 

NOTICE OF MOTION 


____________ ------x 

I 

SIRS: 

PLEASE TAKE NOTICE that upon the annexed affidavit 
of Edwin Lee Solot, Esq., sworn to February 4, 1974, and ex¬ 
hibits annexed thereto, upon the annexed statement pursuant 

i 

to Rule 9(g) of this Court, and upon all papers and prior 
proceedings herein, the undersigned shall move this Court 
before the Hon. Charles L. Brieant, Jr. ir, Room 706 of the 
United States Court House, Foley Square, in the Borough of 

+^1 ,c 

Manhattan, City, County and State of New York, on February - 2 * 7 /-', 
1974 at 9:30 a.m., or as soon thereafter as counsel can be 
heard, for an order pursuant £0 F.R.Civ.P. 56(b) granting 
summary judgment for defendant Kidder, Peabody & Co. Incorpor¬ 
ated or, alternatively, for an order pursuant to F.R.Civ.P. c 
12 (b)(6) dismissing the complaint for failure to state a claim 
upon which relief can be granted, and for an order directing 
the entry of finr 1 judgment as to defendant Kidder, Peabody i. 

Co. Incorporated in accordance with F.R.Civ.P. 54(b). 

Dated: New York, New York Yours, etc., 

January 31, 1974 

SULLIVAN & CROMWELL 


Bv MARVIN SCHWARTZ _ 

(A Member of the Firm). 
Attorneys for Defendant 
Kidder, Peabody t. Co. Incorporated 
48 Wall Street 
New York, New York 10005 
(21?) 952-8100 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF HEW YORK 


UARRY ERNEST RUBENS, ct ano. , 

Plaintiffs, 

-against- 

NEW YORK STOCK EXCHANGE, INC., 

et al., 

Defendants. 


73 Civ. 3557 
(Brieant, J.) 

9(q) STATEMENT 


X 


The following material facts present no genuine 
issue to be tried: 

1. All of the causes of action alleged herein 
against Kidder, Peabody L Cc. Incorporated ("Kidder, Peabody") 
were submitted by plaintiffs to arbitration. 

2. Following the arbitration proceedings, the 

arbitrators rendered a decision dismissing plaintiffs' claims. 

Dated: New York, N. Y. 

January 31, 1974 


SULLIVAN £. CROMWELL 



Attorneys for Defendant 
Kidder, Peabody & Co. Incorporated 
48 Wall Street . * 

New York, New York 10005 
(212) 952-8100 








UNITED STATES DISTRICT COURT 

souther;! district of new york 


HARRY ERNEST RUBENS, et ano., 

Plaintiffs, 


-against- 

NEW YORK STOCK EXCliANCE, et al. , 

Defendants. 


73 Civ. 3557 
(Brieant, J.) 

AFFIDAVIT 


x 


STATE OF NEW YORK ) 

, : ss. : 

COUNTY OF NEW YORK ) 


EDWIN LEE SOLOT, being duly sworn, deposes and 


says: 

1. I am an attorney and a member of the Legal and 
Tax Department of defendant Kidder, Peabody S Co. Incorporated 
(•Kidder, Peabody"), a corporation which has its principal 
place of business in New York. I represented Kidder, Peabody 
in the arbitration initiated by plaintiffs against Kidder, 
Peabody. The decision of the arbitrators is annexed hereto 
as Exhibit "A". The submission to arbitration is Exhibit P . 
Plaintiffs' statement of claim for arbitration is Exhibit “C". 

I incorporate herein by reference my affidavit of September 13, 
1973, which was submitted in support of Kidder, Peabody s 
motion for dismissal or for a stay. 


“ EDWIN LEE SOLOT 

Sworn to before :r.c: this 
4th day of February, 1974. 


Notary i 









Exhibit A 
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STATE OF 
COUNTY uF 


New York 
New York 


) SS.: 
) 


On this 17th d • of Oct^cr , 1973 .^cfor^mc^r- 

known VTIY* the Individual described in and who executed 
the foregoing instrument, and he duly acknowledged to me that 
he executed the same. 


ThU 1 - 


STATE OF 
COUNTY OK 


New York- 
New York 


) SS,: 

) 


Mark t. dcv/ih 

Notary Pvl»lic. 5*^r*c ol f!ev» York 
No. AJ-0271773 
Quat:fi£j in Q:-r-.in C'-.-ry 
Comm.s mo 11 Cipi.l l'..v i 1T7S 


0. thlt 17th -.;r, of October . 197! . 

:r~;‘?o'S"" d oc .smif b&v i ; -» .»-*« 

the forego inf, instrument, and he duly acknowledged to me that 
i he executed the same. 


7. 1 


STATE OF 
COUNTY OK 


Hew York 
New York 


) SS.: 

) 


• MASK t. eCV/lN 
NoUry Pub! c. SU*.r ct filer Yo.-lt 
Ho. <! 3.7/is;s 
Qv.Sf.o3 M C.-JC.-* C— i*y 

Comm:sii3n Ct,;..-., SC. "75 


On fhit 17th div of October , 19 73 , before me per-I 

sonaHy appeared Edward J. Foley, Jr. to me known and 

known to me to be the Individual described in and who executed 
the foregoing instrument, and he ouly acknowledged to me that 
he executed the same. 


OaJ- 1 - * 


STATE OF 
COUNTY OK 


New York 
New York 


) SS.: 
) ' 


b/.w r. ccv.n 

Notary PuSM. SV* =!_ •>•••' v - " 
No. a » 

Qj.Vt.o3 >r. r ' ... 

Commiss-oa 


affwrsri. t. ^ *o 

the foregoing instrument, and he duly acknowledged to me that 
he executed the san.c. 




STATE OF 
COUNTY OF 


New York 
New York 


-•••• c. cr.vi 

. N:wty Ft •*;• * •••■“ 

f :,7. 

C j«tr.'3 i- 

Coair-ir-.’:! .• ' “ 


on this 17th day of October . 19 73 . before ^per- 

the iSKSSJi dWiA and Who executed 
the foregoing instrument, and be duly acknowledge 
he executed the same. 


1 tiJ. i- ^ 


V < 1- t 

^ *v. 1 .y;‘\ 

Q... r » ; 


T 






(pages 110 to 119 are the 
same as Pages 76-85) 


Exhibit L! 




(like page 73) 120 

(like page 74) 121 

(like page 88) 122 

123 

(like page 73) 124 

(like page 74) 125 











3. Defendant thereupon, as it has done here, brought 
a motion to stay the New York State Court action, alleging 
Plaintiffs to be bound by the margin agreement. Exhibit C. 

4. The New York State Court upheld the margin agree¬ 
ment and stayed, later dismissed the action, while granting 
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a subpoena for the Defendants' records for the date of the 
arbitration. (Exhibit D) 

From the foregoing it is established that the Defendant 
Kidder, Peabody initiated and compelled the arbitration pro¬ 
ceeding upon Plaintiffs. The amount of the interest, about 
$600.00, precluded Plaintiffs from filing suit in the Federal 
Court. 

It was during the arbitration proceeding to which the 
Plaintiffs objected both as to its character and composition, 
that Plaintiff learned that the New York Stock Exchange itself 
had arranged with its members to take Plaintiffs shares, and 
sell them or identical shares and to treat the transaction as 
if Plaintiffs had not supplied the identical shares to the 
Defendants. 

Moreover, Plaintiffs learned from the transfer agent 
for some of the shares that the Defendant Kidder,Peabody, Inc. 
had actually sold shares which the Plaintiff had turned over 
to the Defendant. 

Thus, it appears that Defendant demanded more than a 
brokerage fee for selling the shares. It demanded control of 
the sums which it had obtained from the sale of Plaintiffs' 

shares, and it had set up a false loan to Plaintiffs for which 

• « 

it demanded interest, alleging that despite the control of the 
money from the sale, it was entitled to possession of more 
money (or interest therefor) when the market price of the 
shares sold rose above the selling price, which hurt the 
Plaintiffs, not the Defendant. 


T 

I 

i 

| 

( 





■„ . . . .‘lit.. ' * -•■■3 —•*— 


In carrying out the comspiracy alleged in the complaint. 


Defendants continued the use of margin agreements requiring 


arbitration, although void under the Security Exchange Act, 


and specifically held void by the U.S. Supreme Court in Wilko . 


v. Swann . This conduct amounts to a deception on the New 


York State Court. 


The purpose of the arbitration requirements is to permit 


the New York Stock Exchange to impanel a board of arbitration 


of its own selection. When this panel refused to disqualify 


itself and eliminate two representatives of members of the 


New York Stock Exchange itself, Plaintiffs sought relief in 


the Federal Court. 


The panel of arbitration was not only improper in its 


selection, it was partial, obviously, to the Defendant, for it 


refused to honor the subpoena issued by the New York State 


Court, but on one occasion a panel member proceeded to testify 


jj for Defendant as to how the sold shares were obtained stating, 


"they were borrowed" although in fact they were not. 


The panel of arbitration set up by the New York Stock 


Exchange pursuant to the requirement for arbitration set up in 


the margin agreement is so heavily biased against the public. 


• * 

that it is common knowledge as witness the article by Robert 


Metz, a New York Times financial writer, dated November 30, 


1973, attached hereto as Exhibit E. 


Respectfully submitted, 


MpY ERNEST RUBENS 


u!W 


Sworn to before me this 


lL day of January 1974 

*0 -- !' , 

(j. Ill'll _ I 

Notary Public 


*• l»K rl i «1 • •' ^ 

npiifi 1/, 
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i* * .. 


v 


Ciddcr, Peabody & Co. 


Incorporat'd 


Jeanne Rubens 


WTc u t ».» yes o »t« 

£^T7oil .ho NA*« of CONCUK WMCll 1-OC.iO 

1 _ t-i --- 

;iai new n o* loiNT.f.CAi.ow numiu 


. * o...» h- fc -» k - d •* .^ f b ;X‘ T«I- 

i ka <••• »l k«r * M ,0 "' ., , , 

I «!(•«. *#•»•*. trust •*•••«’•. *"*•'» * 1 *" 

« '•• *«*»*u«‘ ____ 


U23-027ft-31 

ACCOUNT HO--—--- 

pat* _Septenber 29,_1967.- 

vtmrrco or- (fc.rjlZTi 

CHCCAfO “‘“is 

APrAOTCO nr.- 


APPAOVCO HY_ 


HOMi AODICSS 

_2 Sutton_Fl ac e_Sou OuJKcwJfprk^NY. 10M 2_ 


"7(7*T7o7o _ a «ioo(«. »i*»oo* o men o» I UKQTU ’ no _ 

1TmA««i"€ 0 WOMAN Cl«f IIUSIAHO J NAMf > tUSINHl! 

Harry Erne st R ubens ^ ( /*> ? ' Q-)L _ 
SANK CCfSttUCE 0« f»t*IOUS ISOKUAtS ACCt. 


<K «Cfl«lNCE OI Vr 

.. . 


CUSTOMER’S AGREEMENT 


, . ii • * .* 


t > Kidder, Peabody & Co. 


Incorporated ’ 

The U „ami t n,d epee, ri,h «. »H ■•»»"» »“ h ” “ h ’' C ^ 

*'■ a ' m M,M **■f «*«, .he..™™™. ™>«. 

Any i.ansecuon hercuiider' *jl or .. (,,„d in ck in 6 house, ii any) 

n .illations, customs and usages cl .t.. cs.cnange ui v . 

sv ere executed. ’• . . ’ 

Mi, balance, S5ff^ RSMSU; 

a. visaing m rc$i»cct of u-» -• j ’together with any extra rates caused by credit 

i as 

c "flits, securities or other , ■■ • ,ii 5Crc tion ami without notice to trails- 

o the undersigned, with the >•V;‘J; \ ) of JUC J accoums . Additional security will bc.dc- 

I, ■ any thereof mtcicha.v ■■•y - o-..’ (Q > nmc lt uirc . You shall have the ri R ht at any time 

p sited with you as >ou , . ' • payment of any debit balances or other 

v thont notice to appl) ..»» «■ ; / u . r jn discretion you dean it necessary for your 

r. •ligations of the unj-i > ^ lu lUC , m od.er propcity, In in any thereof of winch any 
1 olcct,0, V V° M L' { i. \|, (11 1 or cancel or close out .y outstanding or.lcr or com 

a count of the undent....- 1 > ■ ■) . scallily or payment, notice or advertisement. Any 

, ,ct. all without denial., lot b- a ny exchange or market or by public or 

f eh transaction ma> he ma > , k . livciy tcnn s. and. other than in a private transaction 

, ivatc transaction and -»*. , , nny for your own account, free from any right of 

; l^rSy :«::,';hc«.;h,^c.\-shil regain liable for any deficiency. > 


&JUj- a 
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17. AVKMUC MATiOMOl* M»it •• 
TCIXPMOMC Ol OO 

tiu* f«»ro 

CAiLl *ODMU« 1«0'IOU«T. HUIII 

SULLIVAN & CROMWELL 


TU.OMOMC *il HAMOvea * t'OO 

T|tU ftlA«4 

CAM AOOMII LADTCOuX MO* rCW> 


4.Yl/,l// r /fa,A^ hrr?A, ■/ /rrr.; 


October 29, 1970 


Mrs. Jeanne Rubens, 

2 Sutton Place South, 

New York, New York. 

Dear Mrs. Rubens: 

You have recently filed a claim in the Civil 
Court of the City of New York, Small Claims Part, against 
Kidder, Peabody & Co., for interest charges allegedly 
withheld but not incurred. As you should be aware, the 
Customer's Agreement which you entered into with Kidder, 
Peabody & Co. provides that any controversy relating to 
your account shall be settled by arbitration. I have 
attached a copy of the Customer's Agreement which you 
signed and have under lined that portion of the Agreement 
which provides for arbitration. 

As counsel for, and on behalf of, Kidder, Peabody 
P Co. I hereby make demand that the disputes which you 
have raised be settled by arbitration and that you make 
your election of arbitration procedure pursuant to the 
terms of the Customer's Agreements. Furthermore, since 
the disputes are to be settled by arbitration, I request 
that you take the necessary steps to discontinue the 
actions in the Civil Court of the City of New York, Small 
Claims Part. 

Sincerely, 

William T. Stephens 

(Enclosures) 





II 


CIVIL COURT OF THE CITY OF NEW YORK 
SHALL CLAIMS PART, COUNTY OF NEW YORK 


JEANNE RUBENS, 

Plaintiff, 

r. 

I 

KIDDER, PEAEODY 4 CO., INC., 

Defendant. 


SIRSi l 

\ 

PLEASE TAKE NOTICE, that, upon the annexed affidavit 

I 

of William T. Stephana and attached documents, the defendant, 
Kidder, Peabody 4 Co., Inc., by its attorneys Sullivan 4 

i 

Cromwell, will ctove this Court at the hearing upon the claim 
herein in the Small Claims Part Courtroom, Ground Floor, 

111 Centro Street, County of New York on November 9, 1970 at 
Ci30 P.M. or as soon thereafter as counsel may be heard, for 
an order etiying this proceeding pursuant to C.P.L.R. S 7501 

I 

and C.P.L.R. $ 7503(a) ao that the dispute herein may be 

I 

settled by arbitration pursuant to the written agreement of 
the parties. • 

Dated: New York, N.Y. 

October 30, 1970 , 
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i 

i 


S.C. No. 9383 1970 


I NOTICE OF MOTION 

l 

X 


SULLIVAN 4 CROMWELL 


• « 

By A (^ >j 

(A Meaner of tr.o V ina) 


Attorneys for Da fondant 
Kiddor, Peabody 4 Co., Ino. 
48 Wall Street 
New York, N.Y. 10005 

it.__ _n l f\r 


TO: JEANNE RUBENS 

2 Sutton Place South 
New York, N.Y. 


i 








n 




s i 

i: ' i 

CXV1L court or the city or new york ; 

j: 8MALL CLAIMS PART, COUNTY OP NEW YORK 

.... x 

, JEANNE RUBENS, t 

Plaintiff, i 

1 v * t ArriDAviT or 

,j KIDDER, PEABODY t CO., INC., ( WILLIAM T. STEPHENS 

.1 

Defendant* : 

»' « 

” ~ - x 

STATE OP NEW YORK ) 
i COUNTY OP NEW YORK } **** 

j! WILLIAM T. STEPHENS, being duly worn, deposes and 

Ii aays, 

1 * 1 ^ “ associate attorney in the firm of 

■' 8ulllv “ * Crowwell and in such capacity I have represented 
the defendant Kidder, Peabody * Co., Ino. in this action. 

! 2 * To tho beat of «Y Knowledge and baliof, Harry 

, Ernest Rubens and Joanne Rube,.a signed Customer's Agreenenta 
on September 26, 1967 with Kidder, Peabody * Co., Inc. by 
which they agreed thau any dispute which arose out of or 
related to their accounts would be settled by arbitration in 
accordance with the rule, of either the African Arbitration 
Association or the New York Stock Exchange. (Copies of those 
Customer's Agreements are attached hereto as Exhibits A and B.) 

3. An provided in the Cuntomer's Agreements I, on 
behalf of Kidder, Peabody t Co., Inc., made demand on Harry 
Ernest Rubens and Jeanne Rubens fer arbitration pursuant to 
the terns of the agreement. This demand was embodied in a 
letter which I sent to Mr. Rubens on October 23, 1970. (A 


C 
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I 

copy of that letter la attached hereto as Exhibit C.) Z 
attached to the demand for arbitration copies of the Customer's 
Agreement which provides for arbitration. 

4. I also sent an additional and separate demand 
for arbitration to Jeanne Rubans on October 29, 1970 and 
attached a copy of the Customer's Agreement which she signed 
and which provides for arbitration. (A copy of that letter 
is attached heroto as Exhibit D.) 


wTIliam T. Stephens 

'Subscribed and 6worn to before me, 
this-Xb*^ day of October, 1970. 
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GIOFCf H fAlA'-HILD 
VOTAQ V rUCLJC. S'st» d New ToA 
HaeUirg Is Kiags Count? 

Kings C*. Clke Me 24 122 3*00 
Cexttl.cat# Fi'ed Is 
Mem Toik Co Clk'i OH log 
rwall11 re iipi.es Maxei 30, 1872 
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— ■■‘/r. . . ; v ^m mswyw^r 

I ..: • # t ». tf, AV« kti4 •••*•*•-•. .. . .. 

, • , , TlUI^Wt >*»• «•« "U 

_ .. \ ...***• tU 0 . ■••?<> 

'■*••_■>. % •»»«. ■ * o »WMi I u» w omw, 

* * • * ■ . • • V * 

SULLIVAN & CROMWELL > * : 


w «. TOM /(a/ly/ffflS 1 

• V* • 

October 29, 1970 

■ • ■ . 

•' * 

• • 


Mrs. Jeanne Rubens, 

2 Sutton Place South, 

New York, New York. 

.' Dear Mra. Rubens: .• 

You have recently filed a claim in the Civil 
Court of the City of Now York, Small Claims Part, against 
. Kidder, Peabody & Co., for interest charges allegedly 
withheld but not incurred. As you should be aware, the 
Customer's Agreement which you entered into with Kidder, 
Peabody & Co. provides that any controversy relating to 
, your account shall be settled by arbitration. I have 
attached a copy of the Customer's Agreement which you 
• signed and have underlined that portion of tho Agreement 
'• which provides for arbitration. 

As counsel for, and on behalf of, Kidder, Peabody 
* Co. I hereby make demand that tho dir utes which you 
have raised bo settled by arbitration and that you make 
your olection of arbitration procedure pursuant to the 
..terms of the Customer's Agreements. Furthermore, since 
tho disputes are to be settled by arbitration, I request 
that you take tho necessary steps to discontinue tho 
actions in tho Civil Court of the City of New York, Small 
Claims Part. 


Sincerely, 

/ 

William T. Stephens 

(Enclosures) 
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in UiH 12 - 

—,nrirr.°:.r~ 

. -v- t V i> j i '••* DIUO - ur.n I-Ti^U 

u „,s„ *E: K ' t ’“-..“y ’vs . .. -.- 

'I he <-»*• t-f ^ ’ „ . „ 


wilt «rT«-ai on 0><>< M*-n.*t* •" 
-.(I I’ M. ' 

SUBPOENA D'XEJ '•'>•'’ ’•■ 
VALID FO:l DAT >-/ 
arbitration. 


„,,IM im< <: Iflmom -unlit*' 
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WEtV YORK TIME S. SATURDAY, NOVF.MRKR 10. Wt 


i Market Place: 


Failings Found } 
For Arbitration I 


. t,ilM*T"A£JBO'r J By BORERT METZ 
f Saivtra ColirJ it a widow, cojld re 
t *g«d HT. and wtt, until 1370 lawyer! 

I anyway, a b-ukeraje cut- tbut ch 

r tomcr. She had a ISo.OnO ac- pmcrdui 
count, modest hv Wail Street represen 
alamlnrdt but ail she hud. sh ’ 
Sht borrowed ajainst her (hon 

< ahares to purchase a home in 
] Glen Cove. 

j Now Mrs. GoUm's money Is hfaf ‘ 

1 gone, her house U in jeopardy fl0n 
I and the Ukrs odd jobs caring decision 
| for the sick and elderly u 
make end. meet. f™* k 

Wa. the greedy. buying ^ lh ; 

.high-risk stocks dunr* a Luil C hen-* 

mtrket that .aw ri .aO.-V3 c*f “\ , 

shareholders in this rcvfe? Venation 

Perhaps, though .be in«;sls iwentio 

not. She erguca that her ac- trauon , 

count was “churned" by bro¬ 
ker. who got her to trad* Mr q* 
excessively in “promising" c h trKe t, 

situations that did not work fj.,,, ^ 0 j tn 

• Mrs. Colini agreed to have .* 
the matter considered by an 
arbitration panel. 1 hou?h the 
New York Svock Lxcnange 
•ays it does not arbitrate Cis- V? j' cn 
putts between customers and , ' 

brokers. ,t docs provide lha 
facilities for such action. mp * n : . 

Mrs. Colini says that prior # . Rc * 13 
to the arbitration, sne was ,** P 3 * 

assured that the conduct divl- r 

aion of tha exchange would re,p ? n , -er 
support her claim at the hear- a 

ing on the basis of its lenq'ny 1 
investigation of the nutter, . 

hho ssya it /ailed to do so at wT*. \ 
the h»xrwg. fcno lost the de- J 

ca»i Rtachcr p 


could rot afford recourse to 
lawyers ar.d the court* and 
thus cho>e th« aroifratiu'i 
procedure, at winch site 
represented herself 
f She aa>s the Tucker. An¬ 
thony partners and Jawver 
spoke privately with the ar¬ 
bitrators at the end of the 
hearing—but before * deci¬ 
sion was rendered. After the 
decision. Mr. keimsch. in a 
June letter to Hugh F. 
Owens, then acting chairman 
of the Securitas and Lx- 
chen^e Commission, cocn- 
p!air.*i that the alleged con¬ 
versation was • “clear con- 
iMventton" of accepted arbi¬ 
tration aundarda. 


The arbitration and subse¬ 
quent events have left her 
with a sensation of having 
been amothered to deaih by 
moths. 

After the lost the decision, 
Mia. Goani turned to Nans 
Reimsch, a aecuritie. in¬ 
dustry expert who has helped 
a number of small investors. 
Mr. Reinisch. who is not a 
lawyer, inssts that the pro¬ 
cedure* are unfair since Mr*. 
Go! ml was not given a 
chance to confront the regis¬ 
tered represecraiives. 

Sht was told in a letter 
from the exchan*o dated 
April 4, 1 372. that Alexander 
Schumacher and Timothy 
Barnes, her reg * red rep:e- 
aenrives. were r.ut being in¬ 
cluded as parties to Die ar¬ 
bitration since they were not 
members of the * exchange. 
The exchange says it only 
1 has jurisdiction over mem¬ 
bers In this type of arbitra- 
, lion. 

The two men. then, were 
represented by two paiir.ets 
and a lawyer for the broker¬ 
age firm involved. Tu krr, 

I Anthony l K. L Dav 
i Mrs. Golmi had felt she 


Mr. Owens asked the ex¬ 
charge for a response to all 
the Golmi-Remisch charges. 

In a three-page letier 
dated Aug. I, J9V3, the ex¬ 
change appeared to contra¬ 
dict it. earlier stand on 
reprrsentalives not being un¬ 
der its arbitnt'.Mi procedure 
jurisdiction. That letter said i 
in part: 

“Registered represenfa - I 
tives cay appear volur.tarilv. 
may be rained as third-partv 
respondents by their firms, 
or may aopear as witnesses 
I know cf ro request in this 
cast either prior to or at the 
time of live hearing to have 
Messrs, fumes and Schu¬ 
macher present." 

The letter was ripped by 
Edward W. Morns Jr., the 
exchange s arbitration direr- , 
tor. 'i he earlier letter on the i 
question was signed by ti ** j 
then arb.tratiori director, i 
Richard M. Drew. 


n% An exchange ipoketman { 
in * said yesterd / that lie d;d i 
not f»»| the two letters were | 
r*- contradictory. He explained j 
* the apparent Inconsistency n i 
o* the second letter, which , 
said, "J know of r.o request • 
a m this case .. .,'* as referring I 
s- to r.o request by the mi >rbci 
firm. Under the arbiter on 
er procedures, he explainer!. 

?d only tilt firm could make 
er suen a request. j 

y As lor tho discussion Mrs. 
f- Golmi allege between rn*.- 

n- cipals of the firm and i!•.*.* 

r* panel before the division I 
was handed down, the letter , 
e. to the S V. C. cited Paymor. i i 
ly Grahowski, the panel chair- 
i- man, one of t vo exchange 
x- panel members a - id a m.i .i- i 

f >al of Spear, Leeds Ke!- , . 
ogg. as saying he could re- • 
i member no such converts- I 

r. tion There were *Ko tnree . 

r, public memlicix of ti.e panel. ; 

When Mrs. Golnu l >vt tee 
ie arbitration decision, she •!,.! 

— turn to a lawyer, at Mr F* :n- 

* itch’s suggestion The lawyer i 1 

"] I sought a transcript of the i 

I registered represert.Vi.es’ 

testimony to the c ndiut di- ; 
vision lr» see jf i, f I.xrf a <. se , 
before Mrs. Golnu i-v • n- | 
enccd heavy leg^l c <>ts ')! • 
exchange wrote the law.rr j 
lh.it testimony taken I v t. e 
division svjs “cue idcr.- J p > 
sate and cor.fnhutMi" and 
tiiercfore coui'i i.ut i*e | 

released. 

Comments Mr. b.ruusch 
“it srerns to me tint t! e 
arbitration li weighted in ' 
fas or e»f bmkefs. 


New York Stock Exchange Ti 
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uriTI-;D STATES DISTRICT COURT 
- SOUTHERN DISTRICT C" KEN YORK 


Q o^. 

f < b- /fill* 'r x 


4-V 

* -j • 


HARRY 
RUBENS, 


c /uww " ,, H 7/j 

.x n ~ - ^V/"( 


7 V s - D - cf 

TARRY ERNEST RUDENS and JEANNE . / • 

.73 Civ. 3557-CLI 

Plaintiffs, : 


-against- 

NEW YORK STOCK EXCHANGE. INC.; 
KTDDF.R, PEABODY A CC., INC.: 
MEMBERS, MERRILL lynch pierce 
F2KNER A SMITH, INC., 

Defendants. 


5:- ; e--.rf , 7. 


-X 


MEMORANDUM /VIP ORDER 


TTr 1 nOF 

\n 


t 

f 

i 

i 


1 9 W‘ 

KW •• P ‘ 


ORIGINAL 


Defendant Kidder, Peabody & ^o.. Incorprrated ("’'.ic«?*-"! 
moves alternatively for summary judgment pursuant to Rule bb(b lt 
F.R.Civ.P., or to dismiss pursuant to Rule 12(b)(6) for failure 

to state a claim. 

Dy their complaint, filed August 15. 1973, plaintiffs 
pleaded a total of four separate causes of action. The'first 
cause is alleged against Kidder only. The second is pleaded 
against Merrill Lynch Pierce Fenner A Smith. Inc. (“Merrill Lynch") 
and the last two are alleged against the New York Stock Exchange. 
Inc., and both of its said i-icmb.- firms. 
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Subject natter jurisdiction was assorted based on 
Sections 10(b) and 15(c)(1) of the Securities Exchange Act 
of 1934, and 17(a) of the Securities Act of 1933. There is 
no diversity jurisdiction. 

Movant relies on undisputed facts. Kidder is a 
stockbroker. Plaintiffs were its customers. They had each 
executed identical printed form customer agreements requiring 
them to arbitrate certain controversies therein described 
which might arise in futuro . 


The agreement 


to arbitrate possible future, inchoate 


controversies [contrasted with an agreement to arbitrate an 
existing dispute] was voidable under V vi 1 o v. Swan . 346 U..>. 

427 (1953) and its progeny, if the controversy arose under 
federal- securities laws. The Wilko doctrine, however, does not 
bar submission of an existing controversy to arbitrators. 
Pearlstein v. Sende r ft German. 429 F.2d 1136. 1143 (Zd.Cir. 
1970). cert, den ied 401 U.S. 1013 (1971); Moran v. Paine. Web ber 
Jackson f. Curti n, 309 K.2d 242 (3rd Cir. 1960). 

After executing the printed form of customer agreement 
plaintiffs delivered to Kidder stock certificates for 2.900 


o 


o 


shares of Detroit Steel Corporation and 3,000 shares of 
Eastern Gas & Fuel Associates, then having a total market 
value of about $241,900.00. 'Plaintiffs instructed Kidder to 
sell the same number of shares "short against the box". Kidder 
did so. and acting under claim of right, withheld the proceeds, 
and charged its customers' account about $600.00 interest on 
marks to the market until such time as the short sale would be 
closed out. As the proceeds of sale remained with ladder, 
plaintiffs also lost the use of their money for a period, and 
Kidder used the funds in its business, including the making of 


interest bearing loans to 


customers. 


There was no clandestin aspect to Kidder’s cor-’uct 
the withholding of the sales proceeds was known to plaintiffs 
c-nd the interest charges were debited openly on their monthly 
statements of account following the making of the short sale. 


Subsequently, plaintiffs demanded return of the 
interest debited against their margin account, and when this 
was refused, sued Kidder in the Civil Court of the City of New 
York for $600.00. 


There, they stated a'colorable state claim for money 




o 
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had and received, of which that. Court had subject matter 
"jurisdiction without regard to the federal securities laws, 
and with respect to which the customers agreement to arbitrate 
future controversies was, under state law, valid and enforceable. 

On October '’O, 1970, Kidder " moved timely, for an order 
of the Civil Court staying the proceedings arid directing arbitra¬ 
tion. That Co'^t did so, and later dismissed the action, ••■*j.le 
granting a subpoena for the arbitration proceeding. 

'*■' It would seem clear that plaintiffs could have dropped 

their efforts to obtain redress on their state claim, and begun 
an action i*‘ this Court alleging a claim, arising out of t.ie 
same operative facts, based on the federal securities Jaws. 

Had they then done so, we would have considered those state 
proceedings no bar, [ Vernitron Corn , v. Benjamin , 440 F.2d 105 
(2d Cir.), cert , deni ed 402 U.S. 99 7 (1971); cf. Pearl stein v. 
Scudder f. Germa n, sr.nrr.] and further, that plaintiffs could, 
under Wilko, litigate their federal claim in this Court, without 
the necessity of arbitrating. 

But plaintiffs, persons of apparent means and 
reasonable intelligence, did not do this. Instead, shortly 
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November, 1972, plaintiffs acted pursuant to the 
. ~ on agreement. Exercising a choice available there- 

i 

tween arbitration upder the rules of the American 
•on Association, and arbitration pursuant to the rules 
York Stock Exchange, they selected‘the latter method. 
,.d and filed a clearly stated and articulate formal 
addressed to the Arbitration Director of the Exchange, 
.rorth in more than adequate detail, facts constituting 
^ of their claim against Kidder. Therein, they made 
of specific requests as to how the arbitration should 

- ■ted, and "appear[na] ... in person" [see 5 9 of the 
jrof arbitration, attached as Exhibit C to the Notice 

rJ- 

Thereafter, on November 3, 1972, plaintiffs executed 
r-;ubmission, on printed NYSE forms, and thereafter 
to arbitrate. While the arbitration was pending, and 

• 4 

on consent until an agreed date, October 17, 1973, 

- on August 15, 1973 instituted this action. 

The action was stayed pending resolution of the 


arbitrate * 


See our memorandum and order dated October 9,1973 
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and filed herein. 

Following the award of arbitrators, plaintiffs 

> 

failed to move for . n order \nodifying or vacating the award 
within 20 days as required by New York C.P.L.R. §7509 (McKinney 
1963).... 

The claim being arbitrated was, colorably, a state 
law claim. Plaintiff:, in the first instance so regarded it, and 
that view is not. unreasonable. Documents before the Court on 
this motion, and undisputed facts compel the inference that 
plaintiffs elected to arbitrate. If the conclusion of the Civil 
Court of the City of York was wrong, as now contended, 

plaintiffs should hav.. appealed, or alternatively brought action 
in this Court at that, tin.:.* cn their federal claim. f cf . Pearl- 
stein , supra.] 

Instead, they filed a request for arbitration [Exhibit 

C] containing at the same time a purported disclaimer which read 

• « 

“3. The request for arbitration has been 
imposed upon claimants by the broker, based 
upon a printed form agreement which the broker 
compelled the claimants to sign, but which was 
never sigr.cn by the broker in the presence of 
the claim.:r.i , nor was an executed copy cf the 
same concurrently given claimants.“ 
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Later, in their formal • bmission [Exhibit B] they wrote: 

"Signed at Now York, N. Y. on Lov. 3, 1972, 
under the circumstances contained in paragraph 

No. 3 of the statement of claim, by - 

[Signatures omitted] 

YJq view this disclaimer as being of no effect under 
the circumstances. Plaintiffs acted affirmatively .o initiate 
the arbitration, and to elect between two optional methods of 
procedure available under their customer agreements. The 
inference is unavoidable that if the arbitration had resulted 
in a large recovery against Kidder, plaintiffs would have found 
no infirmity therein. Clearly, plaintiffs by their .affirmative 
actions, as well as by their failure to sue before the arbitrator 
convened, waived all rights 1o object to arbitrability. 

Nov;, disappointed with the outcome of the arbitration, 
they seek to "Blow hot and cold”, something which is not to be 
permitted. See Beck, Walter, "Estoppel Against Inconsistent 
Positions in Judicial Proceedings, 9 Bklyn Law Rev iew 245. 

Accordingly, I conclude that the motion for summary 
judgment should be granted. 


Alternatively, plaintiffs' allegations of fraud appear 





o 


o 


insufficient to support a Rule 10b-5 action. See Republic 
Technology Fund, Inc, v. The Lionel Corp ., 403 F.2d 540 (2d 

t 

Cir.), ccrt . denied ,_U.tS. _(1973); Chris-Craft Indus. , 

Inc. v. Bangor Pnnta Corp ., 480 F.2d 341 (2d Cir. 1973); Shemtob 

v. Sh earson, Harrmill & Co. , 448 F.2d 442 (2d Cir. 1971) . If our 

decision rested on this ground alone, the Court would permit 
plaintiffs to replead and comply with Rule 9(b), F.R.Civ.P. In 
view of the arbitration award, this would be pointless. 

There remains the question whether we may make the 
exoross determination that there is no just reason for delay, 
and should direct a final judgment as to movant, only, in 
accordance with Rule 54( K ), F.R.Civ.P. 

The piecemeal disposition of litigation, followed by 
piecemeal appellate review, is not favored. On February 7, 1974 
this Court approved a stipulation which provided, with respect to 
the co-defendants, that - « 

"the time for these defendants to answer or 
move with respect to the complaint herein 
be and hereby is extended to twenty (20) 
days after the determination of plaintiffs' 
pending motion for summary judgment against 
defendant Kidder, Peabody & Co., Inc., or 
such other dale as Court may hereafter 
establish." 




o 
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Tested by hindsight, that stipulation now appears to 
have been approved improvidently. since there is now no basis 
before the Court to permit u^ to evaluate whether or not 
final judgment should be entered solely as to Kidder. As to 
this issue, decision is reserved co await the coming m of a 
responsive motion or pleading from these other defendants. 


The complaint is dismissed as to defendant Kidder, 
Peabody U Co., Inc. only. 

So Ordered. 


Dated: Kcv; Ve rb, Kev Verb 

March 18, 1974 


&L,0c _ 

CHARLES L. ERIEART, JR. 

U. S. D. J. 




UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


HARRY ERNEST RUBENS, JEANNE RUBENS, 

Plaintiffs, 


-against- 

NEW YORK STOCK EXCHANGE , INC. ; 
KIDDER, PEABODY 6 CO., INC.r 
members MERRILL LYNCH, PIERCE, 
FENNER S. SMITH, INC., 


Defendants. 


73 Civ. 3557 
(C.L.B.) 

ANSWER 


X 


Defendant New York Stock Exchange, Inc. (hereinafter 

|| 

"the Exchanqe"), by its attorneys, Milbank, Tweed, Hadley 
& McCloy, for answer to the complaint herein: 

1. Denies each and every alienation contained in 
paragraph 1 of the complaint, except admits that jurisdiction 
is purportedly based on the grounds aliened. 

2. Denies knowledge or information sufficient to 
form a belief as to the truth of each and every allegation 
contained in paraaraphs 2 and 3, cxcent admits that the Exchanqe 
is a Now York corporation doinn business in New York City, 

State of New York. 

3. Denies each and every alienation contained in 
paragraph 4 of the complaint, except admits that the Exchanqe is j 
a not-for-profit corporation which ennaacs in certain renulatory 
activities with respect to its members. 

4. Denies knowledqc or information sufficient to form 

a belief as to the truth of each and everv allegation contained j 
in paragraphs 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, IP, 17, 18, 
19, 20, 21, 22, 23, 24, 26, 32, 33 and 37 of the complaint. 
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5. Denies each and every allegation contained in 
paragraphs 25, 27, 28, 29, 30, 31, 34, 3G, 38 and 39 of the 
complaint as they relate to the Exchanne, and denies knowledge 
or information sufficient to form a belief as to the truth 
thereof as they relate to the other defendants. 

FOR A FIRST SEPAPATE A!IP 

COMPLETE DEFENSE, ALLECES: 

6. The complaint fails to state a claim upon which 
relief can be granted. 

FOR A SECOND SEPARATE AND 

COMPLETE DEFENSE, ALLECES: 

7. Plaintiffs' purported claims are barred by the 
applicable statute of limitations. 

FOR A THIRD SEPARATE ADD 

COMPLETE DEFENSE, AI.LECrs; 

8. The Exchanne is not a necessary or proper party 
to this action. 

F OR A FOURTH D r rE.NSE , ALLECES: 

9. Plaintiffs' purported .laims, insofar as they may 
arise from alleged dealings with defendant Kidder, Peabody 

& Co., Inc., are barred by the order of this Court dated 
March 18, 1974. 


FOR A. FIFTH DEFFI3SF , ALLECES : 


10. Upon information and belief, plaintiffs' purported 
claims, insofar as they may arise from dealings with defendant 
Merrill Lynch, Tierce, Fenner & Smith, Inc., are barred by 
that defendant's repayment of all interest charnes to plaintiffs. 

WHEREFORE, defendant KcvYc k Stock. Exchanec, Inc., de¬ 
mands judonent dismissing the complaint as aoainst it, with 
costs and disbursements. 

MILEAtJK, TWEED, HADLEV f. McCLOY 


By ' /" b. c — •-_^_ 

(A Member o? the ETrnT" 



Attorneys for Defendant 
Hew York Stock Exchange, Inc. 
1 Chase Manhattan Plaza 
Now York., New York. 10005 
(212) 422-2CG0 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HARRY ERNEST RUBENS, JEANNE 
RUBENS 


Plaintiffs 


x 


-against- : 73 civ. 3557 (CLB) 

NEW YORK STOCK EXCHANGE, INC.; : 

KIDDER, FEAEODY i '"’0.. INC.; : NOTICE OF MOTION 

’-enhers ME°RI1L LYNCH, r-IERCE, : 

FENNER 1 SMITH, INC., : 

Defendants. : ' 


x 


PLEASE TAKE NOTICE that upon the annexed affidavit of 
Sherman Cray sworn to May 3, 197^ and the exhibits annexed 
tnereto and upon the annexed statement pursuant to Rule 9(g) 
defendant Merrill Lynch, Pierce, Fenner & Smith Incorporated 
will move this court before the Honorable Charles L. Brie-art, 
Jr., in Room 706 of the United States Courthouse, Foley 
Square, New York, New York on May 20, 197^ at 9:30 A.K. or 
as soon thereafter as counsel may be heard for an order 
granting summary judgment in its favor pursuant to Rule 55, 
F.R. Civ. P. or in the alternative for an order striking 
the allegations of the complaint herein against it pursuant 
to Rule 11, F.R. Civ. P. 


Dated: New Y^rk. New Yo^k 

May 7, 197^ 



"7 

V’hQD, FUT.LE*, -/CALDWELL & IVEY 

( ///::•/.> / y _ 

c-( A Member of the i 
Atto^nevs for defendant Merrill 
Lynch, Pierce, Fennec & Smith 
Incorporated 
Dric^Libcrty plaza 

New Y'o"k, New York 10006 — 

Telephone: (212) ? J 19-75°0 


TO: Peter L. Pergcr, Esn. 

Attorney for plaintiffs 
370 Lexington Avenue 
New York, New York 10017 


- 27 - 


T 














JoreriCnr.tr.. 


Lefer.dant Merrill Lynch, 


;e, fenner 1 "aiti 


30 rated ("Merrill Lynch") contends there Is no -cr.uir.. 
Issue to Lc tried cor.ce-rni n~ t':.e followin'- material !~ic 

1. On or about Jure 27, l? r c plaintiffs criored 
defendant Merrill Lyr.ch to execute for their account a 
sale nrair.st the hex cf 3..CCC shares of Crest ’’"atom 

'lr.ar.cial 7crroration. Morrill Lyr.ch did execute this 
ransaction for plaintiffs ' accour.* and rink. 

2. Plaintiffs maintained this short ayair.st the t 
position frc’i sure 27, lfoH to January 21, 1970, '. her. t 
ordered Merrill Lynch to cover their short sale. 

3. Duriny. the tire '..-hen plaintiffs maintained the 
3 hort apainst the box position, Merrill Lynch from tire 
tine debited their account for interest char'- r ‘total11 
^l a 321 .Ch ar.d credited their account with interest tot..' 
$67.5^, resultinr in a net interest charre of tl,P5'--3: 
nmInst the plaintiffs. 


















it. On or about Aurust 27, 1970, Merrill Lynch credit* 
the RuLcriS' account with th.o amount of +1.25H.33 In order t 
return the interest which had been charred to their short 
against the box position. 

v;i:F.r£M j?./., defendant Merrill Lynch, Pierce, Fenner 
Smitli Incorporated roves this court for summary Judgment 
in its favor pursuant to F.ule !)6, F.P.. Civ. P. 


Dated: few York, Lew York 
Hay 7 ,197^ 


brov:::, wood, fuller <7ALD’l.ll t ivr.y 


JJ. rULLLr, VhLM 'x 

f, Member of the •: iyrf) 


/ \ i V ■ IU..UV1 V.. / - 

Attorneys for defendant ’.cryill 
/ Lynch*, Fierce, Fenner A vm.ith 

Incorporated 

yane liberty Plasa 

[levr" York, Mev; York 10006 

Telephone: (212) 3^9-7500 


II 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


73 Civ. 3557 (CLB) 
AFFIDAVIT 


HARRY ERNEST RUBENS, JEANNE 
RUBENS, 

Plaintiffs, 

-against- 

IJEW YORK STOCK EXCHANGE, INC.; 
KIDDER, PEABODY & CO., INC.; 
mer.ters MERRILL LYNCH, PIERCE, 
FENNER & SNITH, INC., 

Defendants. 


STATE OF NEW YORK ) 

: ss. : 

COUNTY OF NEW YORK ) 

Sherman Gray, being duly sworn, deposes and says: 

1. I an a Vice President of defendant Merrill Lynch, 
Pierce, Fenner & Smith Incorporated ("Merrill Lynch") 
and at all relevant tines I was Manager of its Foreign 
Department. I an familiar with the facts and circum¬ 
stances cf this action and with the records of Plaintiffs' 
account at Merrill Lynch. 

2. I make this affidavit in support of Merrill Lynch' 
motion for summary Judgment or to strike the complaint on 
the grounds that Merrill Lynch has returned the interest 
charges in dispute to the plaintiffs and that there are 
no remaining issues cf facts or law in this case. 

3. Harry Pubens and Jeanne Rubens owned 3,000 shares 
of Great Western Financial Corn. ("Great Western") prior 
to June, 1968. On or about June 27, 1968 they ordered 
Merrill Lynch to execute a "short sale against th- box 
of 3,000 shares of Creat Western. In this type of trans- 







15 ' 


aCU ° n ' ^ CU3Um *r wishes to retain hl 
ln —u.a.Mie * " “ 1 **"«*‘« 

,e0 “ rltl " * «» to protect hlmelf 0 f rt thC ,dCntlMI 

Cl1 "' ln “« ttoc. In OMej , t 

WIShCS< ^ cannot deliver t ^ 

shares to the buyer ln th c u 8 tomer- s long 

that would cause the t - an 7 trar ‘ Sactlon because 

and would violate the “ SaCtl ° n l ° b * a " lo "e" sale 

Iate the custoner’s 

-3 long „d rdort poeuiop' ^ 

In ° rder to execute this 

thC * Ube "» Posited with Herrin L ^ b °*' 

° f at the tine that t 7 ^ Sh ^ S 

S3le - ^ch borrowed other Z ^ ^ ^ 

deUVery " ^yer on the short .. 7 ' ‘° ^ 
another broker or fren another one <>/«“ ^ ^ 

™ S b0rr0Wln C resulted i„ a , dcblt " USt °^ s - 

aocount *»„ 176 ^ w<0 of ^ *" ** <*"»• 

Stock which Merr '11 Lvn w . . the value of the 

x± «inch had ^ 

0n the ^ Sa > a Oi^~° W t0 e " ect delivery 
market price of 2 3 . ' " sha res at the 

5 ’ The Rubens maintained their sh 
Position from dune, i 968 Uatn **“"« «» box 

Purchased 3,000 shares of c - ^ ^ 1 when they 

to cover their sho-t sal' ^ l/C& " ern 3t a prlce of 19 I 

11 ; Eainst the - 7 ; ^ the — I 

totaling $l, 3 2i . 87 -epe ma . P * nterast charges 

10 aCC ° Unt nu mbcr 176-26 5 6o T^rT ^ ^ P ° Sltl ° n 

“• — - ~«, ::r:r- m - —' 

"'O'*- oorrc.-pondlng , on " tlB * U«e 
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of 23. These credits, totaling $67.5^, were made to the ' 
Rubens' account number 176-22306, where their long position 
In Great Western was maintained. Therefore, the net Interest 
charged to the Rubens amounted to $1,25^.33 on this entire 
transaction. 

6 . These Interest charges and credits were made In 
accordance with the normal practice of the brokerage 
Industry In handling short sales against the box. However, 
Mr. Rubens complained about this practice after his position 
had been closed out, apparently because he erroneously 
believed that Merrill Lynch could have used the shares held 
In his long position to effect delivery to the buyer on 

his short sale. Mr. Rubens' letter of January 19, 1970 
was the first such complaint and Is annexed hereto as 
Exhibit A. My reply, dated February 17, 1970, explaining 
the necessity for maintaining two separate bona fide 
positions Is annexed hereto as Exhibit B. 

7. Mr. Rubens' next letter of February 22, 1970 
threatening to "take the necessary steps to recover" these 
interest charges is annexed hereto as Exhibit C. 

8 . My reply dated February 26, 1970, assuming that 
Rubens did not fully understand" the necessary procedures 
and offering to refund the disputed interest "as an 

. 4 

exception to our policy" is annexed hereto as Exhibit D. 

Mr. Rubens' reply of March 20 is annexed hereto as Exhibit E. 

9. On or about August 27, 1970, Merrill Lynch credited 
the Rubens' account number 176-22306 in the amount of 
$ 1 , 2511.33 In order tc return the Interest which had been 
charged to their short against the box position. A copy or 
my letter to Mr. Rubens informing him of this credit is 
annexed hereto as Exhibit F. 





10. In a letter dated September 30, 1970, Mr. Rubens 
acknowledged the return of the Interest and expressed his 
thanks, while continuing to argue about the propriety of 
the original charge. A copy of this letter Is annexed 
hereto as Exhibit G. A copy of my reply expressing the 
belief that the specific problem was settled is annexed 
hereto as Exhibit H. 

11. Finally, Mr. Rubens' letter of November 13, 1970 
is annexed hereto as Exhibit I. The question in that lettc 
concerning the alleged discrepancy of approximately $67.00 
between the interest returned to him and the interest 
charged to his short account is explained by the interest 
credits which were made to the Rubens' long position while 
they were short against the box, as explained above in 
paragraph 5* 

12. Defendant Merrill Lynch maintains the position 
that the interest charges it made against Mr. Rubens were 
entirely proper. Nevertheless, it returned to him the 
full amount that he was charged on the assumption that 

he did not understand the necessary brokerage procedures 
involved in a short sale against the box. 

FOR THE FOREGOING reasons, defendant Merrill Lynch 
moves this Court for an order granting summary Judgment in 

its favor, or, alternatively, striking the allegations of 

• ^ 

the complaint against it, and granting it the costs and 
disbursements of this action. 


Sherman Gray 


1 


Sworn to before me this 
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HARRY ERNEST RUGCNS 


January 19,1970 

Merrill Lynch, Pierce 
Fenner 4 Smith Inc. 

70 Pine Street 

New York, N. Y. 1U005 


COHNtcVc^T 0«*SO 

UtANO 

WCt*V>* T 

flu «0» • 


ttu »o* • '»•• • 


» &y<*e* S&utf vAs* 


Att: Richard - C C-radwohl 
Re: Accounts 176 22306 
176 265G0 


Gentlemen: 

I„ connection with our short -9-in.t 

s Si? ri - - *• — 

interest charges at high interest rates. 

financial risk to your firm. 

He would like to know the ectuel, 

and°de?osited STTSiS^^SSS.^ wnick tne 
shorted stock was withdrawn. 

Hso we would like to know -hy the ces^teceivcd^to^tne^ele 

SrS» i ?hi. b X<.!S; t «other oergin accounts <or which 
a further interest charge is made. 


your explanations will be of interost to us. 


Yours very truly, 


1 - 




( ; ."T? 

# t . 


i 


Trustee 


xhibit B 
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Tobrunry 17, 1970 


rr u.vrv r.m< at 
7 Sutton Vlncu Sourn 
K(M York, K Y - 

„ 1W , l- co- to ot fot t* > - SS' 

™ »«ss &SWi^««r 4 tsss-S’ 
5 S -* “ v " 5 

In our tn< l w „rrof 

•v»n : r.et the box . firm cannot oftc. 

," rc *,tcn;r„.;c£,*«.«~ os 

sssr 

ents sell si.orr ■ p to motnci. ** _ nnsitlonc ficp _ 

, ntvtf*t £pop cro } *. «*Vort ^T'd loi* P a TVi " 1 G <3 die 

^ t C» tr..« “;:S“coct'f1c-tco T^vvcr on tie ohort 

ssiss ws r 

Xfc JrSJEyTs sr^JSSS-AS--* tor *"* 10 " 0 

•u-.ee result’U" iro.. ( 

the nddltior.nl =tOC,. TC<ru lntions on martin ■ c 

, 1 Tjp^ervo flnn-S * i..., r non* 

' :, 2 » . *»« •*>• ’- . . ,, „„, «» loUlotcd thl. 


r,s-«. »>»« -■ .. „ ^o ..«.*-»«.• 

„ „ot 10 cic-t >« t sVo«"f-”c s S»*iy - 

jss tfisss « T.rsrti’SS’Y’*^^^ 

t n. S. regulations. crc ait balance for ot.r der th0 normal 

Edition. tb.-^Ju-tS further interest chafes 
would have suh ce.ca >o 

i"^' in rulCS ‘ . on this problem I **« ld bo r a 

If you tvvo ooy fortlot oucotJono on thl 

mower then. Very truly youro 


_ Vice Prenu 


Sherman Gray - 
Manager. Vorcltfi 1 <*• 


SGjnm 
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HARRY ERNEST RUBENS 


» ; * » i • 


F0! <He:iOip, 


CONNfCTlCUT 0***0 
OOMHAM l»L*NO 

WI«Tro«T 
TCL. » 0 * ■ **» •«»• 


tkui a cm ruA 


SC&e* 


NEW VO«K lOOJJ 


February 22,1970 

Sherman Gray, Vice President 
Merril Lynch Pierce Fenner 4 Smitn 
70 Pine Street 
New York, N. Y. 10005 

Dear Mr. Gray: 

You did not answer most of the questions I asked in 
my letter of January 19,1970. 

If these interest charges are not restored to my ac¬ 
count, I will withdraw my account with Merril Lynch 
and take the necessary steps to recover these sums. 

You say you have to charge me interest as a favor to 
me in my tax situation. Who asked you to? I regar 
the interest charges as an unjust enrichment on your 
part, at my expense. If you simply didnot stick the in 
terest into Merril Lynch’s pocket, who did you pay it 
to.? For example, the person from whom you allegedly 
borrowed the stock from, did he receive any of the 
interest. What did yon pay him? Did he know that you 
were borrowing the stock? 

I dont object to the fiction of borrowing stock but 
where you own my stock, at least the legal title, you 
certainly didn't need any collateral, since you were 
insured against any loss. I only object to your making 
me pay for the techniaue of selling my stock short. It 
it didn't cost you anything, why charge me? bo regulation 
makes it necessary to charge me interest without any risk 
on your part. 
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Exhibit D 








February 26, 1070 


Mr, Harry "meet Huberts 
2 Sutton Place South 
New York, H. Y. 

Dear Hr. H.ubcns: 

Today I received your letter of February 22r.d. Yesterday, as well, I re¬ 
ceived your telephone message, but I was unable to reach you in several 
tries. It ia too bad, because 1 think a short conversation would serve to 
answer all your questions whereas my letters ora apparently riot doing this 

job. 

Because your letter nens to imply that the way we handle a short D-*le 
against tl'.e box is u..ethical, I hasten t;: -cs'.ire you tint this procedure 
is carried out within all the hr.; York Stock Exchange retaliations .aru ur.d 
their per.oral cupcivision. If, in your opinion, these regulations rive u 
an unfair advantage ever you, then your complaint would be bettor dirccte 
to the Exchange or to the S. E. C. 

From your letter, it is now clear to mo that when yon established the short 
position against the Lore, you did r.ot fully understand our procedures. This 
being the case, and as an exception to our policy, we will bo glad to re¬ 
fund the interest wo charped you. lie want ysu to understand, however, that 
wo will r.ot do this again if you decide* to take a similar position in the 
future and, secondly, we will, if asked, disclose the full history of this 
corrected transaction to the Internal Revenue Service. Please let us have 
your instructions on this .r,otter. 

Kow, to answer your questions. Ve did in fact borrow stock to deliver on 
your ciejrt sale. It is rot "fiction". Depending on the current supply of 
tint particular stock., we either borrowed from another brokerage house or 
from one of our own margin custcmers. If the Stock came from a margin 
customer, tiie lean w-’O made at i.a interest charge vac'.or a clgr.cd hypothe- 
cotion agreement. If the steel; crsr.c from another brokerage house, we fol¬ 
lowed the usual arrangement of pled"inf; cash or other securities os col¬ 
lateral and paying an interest chorgo. 

. « 

Please let iie know if tlicse proposals are agreeable to you. 

Very truly yours 


Sherman Gray - Vice President 
Manager, To reign Department 
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August 26, 1970 


Hr. Harry Trncat l;ubena 
2 Sutton Place South 
Kew York City, New York 


Iicnr Nr. Rubens: 


It ha3 been some months sir.ee we have corresponded about the "snort 
sole against the box" pouition which you naint.alncd with uo Last 

year. 

You c.ay remember that ny Last letter of rcbruary26, 1970, of for oil 
to refund the interest we had charred you. V.’c have r.cw calculated 
this figure and it amounts to Cl'-’Od.SU. V.‘c hove directed our 
Accounting foportr.er.t to credit your .account with this figure and it 
should appear on your statement of account ior this month. 

At your convenience, I would very much like to hove your assurance 
that the matter is now cloned to your satisfaction and that you will, 
in the future, conform to the conditions described in our letter of 
Tcbruary 26, 1970. 


Very truly your3» 


Sherman Cray - Vice‘President 
Manager, foreign beparltr.cat 


SC/na 
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HARRY ERNEST RUBENS 

HARRY SOMMERS attorncts amo counbelohs at-law 

HOWARD NEAL SOMMERS .. .... 
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Sept.30,1970 


Sherman Gray, Vice President 
Merrill Lynch 


i Dear Mr. Gray: 

In reply to your letter of August 26,1970, I have received the return 
of the interest charged to my account and I thank you for your willing¬ 
ness to return this sum. 

However, I regard the rules which you brokers have concocted to benefit 
yourselves in a short against the box, as obnoxious and franxly not in 
the customers interest. Where a bookkeeping transaction has not cost the 
broker anything, why should the broker pile on a charge in the customer s 
account. 

Accordingly I am going to try and find a broker who when he borrows a 
Stock from one of his accounts and takes title to the same stock from 
a customer, which obviously creates no liability for anyone, will not 
charge the customer, more especially when the transaction is one, desagneu 
to. meet the IRS requirements, for the customer's benefit. 

I note that in the Robinson & Co failure, the brokers borrowed stock from 
customer's accounts pledging the stock for bank loans, without the rodee. - 
ing feature of offsetting the borrowed stock with the collateral of the 
"in the box" stock. And the customers are all out in the cold. So the 
self arrived at rules which you quote to me permit losses to occur to 
customers, which cannot occur where I put up my stock to protect the owner 
of the borrowed stock. 
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October 13, 1970 


Hr. Horry Krnost Rubens 
2 Sutton Plnce South 
New York, N. Y. 



Poor Mr. Rubens: 


Think you very much for your letter of September 30, 1970. 

We hive token careful rote of pur comments on our pro¬ 
cedures for handling a "short against the box" transec¬ 
tion. While wo do not agree with you, v:c do not think it 
oenoiblc to continue the general argument,’especially in 
view of the feet thit we hive now settled tho specific 
problem between us. 

We do send you our ncsurcncoo, however, thnt within our own 
policies wo will continue to serve you as beet wo con. 

1 Very truly yours 


Sherman Gray - Vice President 
Manager, foreign Popnrtmcnt 


SGinm 
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November 13,1970 


Richard G. Gradwohl 
Merrill Lynch PF&S, Inc. 
70 Pine Street 
New York, N. Y. 10005 


Dear Mr. Gradwohl: 

I enclose my checks for settlement of November 16 bill 
for 1000 shares of Braniff Airways amounting to $7281.30 
and for the November 17 bill for another lOQOO shares 
amounting to $7155. 

Please deposit these checks at the end of the business day 
of the 16 and 17 respectively to permit me to deposit 
sufficient cash to cover these checks from my savings 
account. 

I also enclose my accountant's tape showing the amount 
of interest charged me,on the short against the box was 
$1322.04. The credit given me was $1254.33. It appears 
to be $67.71 short. Can you check this? 

Thanks for your cooperation. .< 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-x 

HARRY ERNEST RUBENS, JEANNE : 

RUBENS 

Plaintiffs, : 

-against- : 

: 73 Civ. 3557 (CLB,Jr.) 

NEW YORK STOCK EXCHANGE, INC.; : 

KIDDER, PEABODY & CO., INC.; : NOTICE OF MOTION 

members MERRILL LYNCH, PIERCE, : 

FENNER & SMITH, INC., : 

Defendants. : 

--------------- - -x 


PLEASE TAKE NOTICE that upon the annexed affidavit 


of Harry Ernest Rubens and the exhibits annexed thereto, the 
undersigned will move this Court before the Hon. Charles L. 
Brieant, Jr.., in Room 706 of the United States Courthouse, 


Foley Square, New York, New York on June 5, 1974 at 9:30 A.M. 
or as soon thereafter as counsel may be heard for an order 
granting summary judgement in their favor against defendant 
Merrill Lynch, Pierce, Fenner & Smith, Incorporated, pursuant 
to Rule 56, F.R. Civ. P. 


Dated: 


New York, New 
Mayjp, 1974 



Peter L. Berger, Esq. 
Attorney for plaintiffs 
370 Lexington Avenue 
New York, New York 10017 
Tel: (212) 685-5766 

To: Brown, Wood, Fuller, 

Caldwell & Ivey 

Attorneys for defendant Merrill 
Lynch, Pierce, Fenner & Smith,Inc. 

One Liberty Plaza \ 

New York, New York 10006 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HARRY ERNEST RUBENS, JEANNE RUBENS : 

Plaintiffs, : 

-against- • 

NEW YORK STOCK EXCHANGE, INC., : 

KIDDER, PEABODY & CO., INC., : 

members MERRILLY LYNCH, PIERCE, : 

FENNER & SMITH, INC., : 

Defendants. : 

----------------- - -x 


73 Civ. 3557 
(Brieant, J.) 
9(g) STATEMENT 


The following material facts present no genuine issue 
to be tried: 

1. That plaintiffs turned over to defendant 3000 
shares of Great Western Financial Corp. (GWF) with instructions 
to sell plaintiffs' equitable interest in said shares. 

2. That defendant sold 3000 shares of GWF receiving 
$69,000 for said shares, withholding the proceeds. 

3. That defendant used the selling price of said 
shares in its business and financially benefitted thereby. 

4. That during this period, defendant charged plain¬ 
tiffs interest because the current market price of said shares 
increased in value. 

5. That plaintiffs gave defendant $6000 in caso- to 
reduce the interest rates charged. 

6. That only part of the interest charged plaintiffs 


was returned. 






WHEREFORE, plaintiffs move this court for summary judgement in 
its favor t> .rsuant to Rule ^, F. R. C. V. P. 


Dated: New York, New ' rk 

May 17, 1'>7 J + 


370 Lexington Avenue 
New York, New York 10017 
Tel: (012) 685 - 5 %(, 
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HARRY ERNEST RUBENS, JEANNE : 

RUBENS, t 

Plaintiffs, : 

-against- : 

I 

NEW YORK STOCK EXCHANGE, INC.; ; 

KIDDER, PEABODY & CO., INC . ; : 

members MERRILL LYNCH, PIERCE, : 

FENNER & SMITH, INC., : 

Defendants. : 


-X 

STATE OF NEW YORK ) 

: ss. : 

COUNTY OF NEW YORK ) 

PLANTIFF'f FFIDAVIT IN SUPPORT OF 
ITS MOTI W FOR SUMMARY JUDGMENT 
AGAINST MERRILL LYNCH, .AND 
IN OPPOSITION TO DEFENDANTS MOTION 

Harry Ernest Rubens, beinq duly sworn deposes and says: 

1. I am one of the plaintiffs herein, a retired engineer 
and patent attorney, now philanthropically engaged as a bio¬ 
medical engineer at the University of Miami and as consultant 
to the Institute of Applied Biology. 

2. I have examined the plaintiffs memorandum in support 
of their motion for summary judgment and state that the con¬ 
tents thereof are true based upon my own knowledge and belief. 

3. The transaction involved with Merrill Lynch resulted 
from an attempt to protect an investment in 3000 shares of 
Great Western Financial Corporation (GWF) then valued at $69,000 


in the market. 






1K4 


Your deponent was informed by the Merrill Lynch represe*- 
tative that by a "box" sale, plantiffs could sell their chares 
at this price, while retaining an option to treat the sale and 
subsequent repurchase as a short term capital gains, or by not 
repurchasing the shares, treat the sale as a long term capital 
gains. The option involving the repurchase of the shares would 
result in twice the tax rate but possibly a lower total tax. 

The "box" sale proved to be disadvantageous over a direct sale 
largely because defendant's representative kept urging your 
deponent to repurchase the shares when they dropped from 23 to 
19, although plaintiff had determined they were only worth 12, 
the figure to which they ultimately dropped. As a result, plain 
tiffs l 03 t2/3 of the possible gains, paid twice the tax rate, 
and twice the brokerage fee. 

Your deponent now believes that the defendant maintained a 
private undisclosed interest in GWF shares, which was unknown to 
plaintiffs and a probably violation of the Security Exchange Act 
Thus it was to defendants interest to get plaintiff to repurchac 
the shares at 19, and it so urged plaintiffs. 

At no time were plaintiffs informed that the shares sold 
were "borrowed" from third parties, and that a liability existed 
to advance cash to defendant in addition to defendant retaining 

the selling price, when the market price of said GWF shares 

. * 

increased thereafter. 

Plaintiffs had committed themselves to selling their shares 
at 23, and had no interest in any future increase in price 


thereof. 





I 
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Yet after the sale, plaintiffs were presented demands for 
additional cash, or in lieu thereof, were charged interest up to 
9 3/456 as if plaintiffs had borrowed money from defendant. When 
the interest charges reached in excess of $400 in one month, 
plaintiffs turned over $6000 to defendant, plaintiffs Exhibit A, 
which reduced the interest charged plaintiff the following month 
to $353.02 (Exhibit B) totalling $1,321.84, at which time plain¬ 
tiff repurchased the same shares, and closed the transaction. 

The defendant in explanation of its conduct is that the 
shares sold were actually borrowed from third parties to whom 
the selling price is given. Moreover, such "lender" receives 
the money value of the shares during the loan. Consequently, 
there is a "mark to the market" to determine the current money 
value of the shares which the seller of the shares must supply. 

Plaintiffs listened in disbelief to this explanation and 
determined at the end of the transaction to demand an accounting 
See Exhibit A of defendants affidavit accompanying its motion. 

In reply, defendant has never shown plaintiffs: 

1. That the shares sold were borrowed from third parties, 

2. That the current market price as determined periodical! 
thereafter were turned over to the third parties, 

3. That the shares sold were previously registered in the 
name of said third party. 

• « 

All three items are missing from the record. 

As was established in the concurrent claim against Kidder 
Peabody, plaintiffs shares are registered in the name of the 
broker and plaintiff is given an accounting for the shares 
turned over (the "long"position). The shares are then deposits 
in bulk in the broker and the "box" sale is made. 




In the Kidder box sale, plaintiffs »?ie able to trade that 
among the shares sold from the "box" were shares previously 
registered in plaintiffs name turned over to the broker for the 
sale. 

This however is not considered a sale of plaintiffs legal 
title, since the "bulk" shares are normally without identifi¬ 
cation, although the accounts of defendant still credits plain¬ 
tiffs with ownership of the original shares. 

That such shares have been actually sold is made clear when 
plaintiff decides he wants his shares back. To obtain them he 
must go into the market and repurchase the shares at the market 
price which are then delivered to plaintiff. This is known as 
"covering” the box sale, a device which the IRS accepts as a 
return of plaintiffs original shares. 

Plaintiffs has no quarrel with defendants selection of 
terminology in explanation of the sale of plantiffs shares. What 
plaintiffs object to is the technique of exposing plantiffs to 
an unlimited liability if the market price continues to rise 
indefinitely, a consequence of someone acquiring a control of 
most of the particular shares. Thus, if the 3000 shires had 
jumped in price 150 points after plaintiffs sale of its interest, 
plaintiffs would have been exposed to the financial responsibility 
of advancing $450,000 to the defendant; and all plantiffs wanted 
to do was sell its interest in its shares. 

The defendants in applying this technique to a "box" sale 
are employing a mechanism w . n is applicable to someone selling 
shares not possessed by the seller, i.e. he is "short" the shares 


sold. 
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What then takes place is a pure gambling transaction where the 
seller of the short shares must reacquire the shares sold to 
place the broker in a "whole” position. Thus, the fiction of 
"borrowing" and "mark to the market" has some applicability. 

But not in plaintiffs case, since plantiffs delivered to the 
defendant the shares sold. 

The plantiffs should have no further liability. The only 
CbArge that can be legally made is for the brokerage fee for 
selling the same. No interest, no mark to the market. No 
future liability for possible fantastic sums. 

In short, plaintiffs were trying to protect their invest¬ 
ment, not to gamble by selling something they did not possess. 

Apparently by arrangement between the New York Stock 
Exchange, Inc. and its members, defendants brokers are permitted 
to establish what is essentially a false transaction involving 
false charges giving the broker defendants rights which are 
clearly improper and fraudulent. 

Such arrangement constitutes a concerted action to defraud 
investors. Such arrangement involving a sale of an investors 
interest must be terminated by this court. 


. 4 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HARRY ERNEST RUBENS, JEANNE RUBENS,: 

Plaintiffs : 


-against- 


NEW YORK STOCK EXCHANGE, INC.; 
KIDDER, PEABODY 4 CO., INC.; 
members MERRILL LYNCH, PIERCE, 
FENNER & SMITH, INC., 


CIVIL ACTION' 


No. 73 Civ. 3557 
(CLB, Jr.) 


REPLY AFFIDAVIT 


Defendants. 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK j 


SHERMAN GRAY, being duly sworn, deposes and says: 


1 . i am a Vice President of defendant Merrill Lynch, 
Pierce, Fenner & Smith Incorporated (Merrill Lynch) and I 
make this affidavit to supplement my prior affidavit of May 
3, 1974 in support of Merrill Lynch's mopion for summary 
Judgment or to strike the complaint in this action. 

2. The plaintiffs maintained a short against the box 
position of 3,000 shares of Great Western Financial Corpora¬ 
tion from on or about June 27, 1968 to January 21, 1970. 


During that time certain amounts of interest were charged to 
their account number 176-26560. This interest was charged 


because the plaintiffs, through Merrill Lynch, borrowed 
3,000 shares to effectuate’the short against the box. 
During that time plaintiffs' account number 176-22306 was 
credited with certain amounts of interest whenever the 


market price of Great Western Financial Corporation declined 
below their short sale price. On or about August 27, 1970 
Merrill Lynch credited their account number 176-22306 with 


an additional amount of $1,254.33 in order to return all the 


interest which had been charged to the Rubens, as explained 


in my affidavit of May 3, 1974. 
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3 . The monthly statements of the Rubens' account 
number 176-26560 for the period from July, 1968 through 
January, 1970 are annexed hereto as Exhibit A. The monthly 
[statements of the Rubens' account number 176-22306 for the 
[period Ma*. 1969 through November, 1969 and for August, 1970 
[are annexed hereto as Exhibit B. The interest debited and 
credited to these accounts, as shown on these monthly state¬ 
ments, is summarized as follows: 


Month 


Interest charged 
to Account No. 
176-26560 


Interest credited 
to Account No. 
176-22306 


1968 

1968 


July, 

Aug., 

Sept., 1968 
Oct., 1968 


1968 

1968 
1968 
1968 

1969 
1969 
1969 
1969 
1969 
1969 
1969 
1969 
1969 
1969 
1969 


Sept., 1969 
Oct., 1969 
Nov., 1969 
Aug., 1970 


11.50 
79-95 
105-91 
34.14 
39-*>2 
67.24 
44.06 
3*1.32 
19-69 
11.03 
25.70 
13.55 
7.39 
90.79 
150.13 
53-57 
24.63 

353-02 

125.69 

11.88 

15-28 

3.15 


.56 

14.86 

.38 

39.78 

11.85 

.04 

.05 

.07 

125*1.31 


TOTAL 


1321.87 


1322.04 

4. The discrepancy of seventeen cents between the 

debits and credits shown above was apparently caused by a 

• « 

[mathematical error. 

WHEREFORE, defendant Merrill Lynch respectfully moves 
this Court for an order granting summary Judgment in its 
favor or, alternatively, striking the allegations of the 
complaint against it, and grantijigjt^the costs and disburse 

ments of this action. 



SHERMAN GRAY 


I Sworn to before me this 
3 / day of May, 1974. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

a - x 

- : 

HARRY ERNEST RUBENS and JEANNE 
RUBENS. 


Plaintiffs, : 


-against- t 

NEW YORK STOCK EXCHANGE. INC.; : 

KIDDER. PEABODY U CO., INC.; 

MEMBERS, MERRILL LYNCH PIERCE : 

FENNER & SMITH, INC., 

: 

Defendants. 

-------- -X 



73 Civ. 3557-CLB 


MEMO R ANDUM AND ORDER 


Bricant, J. 


In this action by customers agair.s,'. a stock b.oker 
( Merrill Lynch"), the broker, by notice of motion dated May 7 
1974 seeks summary judgment in its favor. By notice of motion 
dated May 23, 1974, plaintiffs seek the same relief. 


By a memorandum decision dated March 18, 1974, this 
Court granted summary judgment in favor of co-defendant Kidder. 
Peabody & Co. No final judgment was directed at that time. 

• « 

Stripped of the pejorative description set forth in the 
affidavit of plaintiff Harry Ernest Rubens, sworn to May 23, 1974, 
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i 

it appears that plaintiffs on July 3, 1969 owned 3,000 shares of 
Great Western Financial Corp. ("the shares"), vfhich they delivered 

t 

on that date into their margin account with their stockbroker, 

Merrill Lynch, etc. On the same date they sold 3,000 shares 
thereof "short against the box” for $69,000.00. This was not a 
•pure gambling transaction" as plaintiff's affidavit characterizes 
a routine short sale where there are no shares in the box to begin 
with, and seller's liability is unlimited. Rather, it was a lawful 
and permissible way to reconstitute an ordinary sale into a short 
sale, so as to vary sellers' income tax consequences. The short 
sale was covered on about January 21, 1970. 

While the short sale remained open and until it was 
covered on or about January 21, 1970, defendant Merrill Lynch debited 
plaintiffs' account for interest, in the net amount of $1,254.33. 

At the same time, Merrill Lynch held the same amount of shares 
belonging to plaintiffs, in its cashier's cage in street name. As 
to all such shares of customers held in margin accounts, Merrill 
Lynch could, and doubtless did, hypothecate th->m with banks, lend 
them to other customers, or otherwise deal with the shares to its 
own advantage. Such conduct is in accordance with normal practice 
in the stock brokerage industry and is san ♦■ioned by custom and 
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sage of long standing. * See our Memorandum of March 18, 1974 
filed in this action. 

For reasons which are not clear, the interest charges 
were returned to plaintiffs on August 27, 1970. 


I 

I 


Even in the absence of the return of the money, no 
claim is stated, on these undisputed facts, where a usual and 
normal sale "short against the box" was carried out in a proper 
manner, and, incidental thereto the stockbroker enjoyed, arguably, 
the use of the shares while the sale remained open. 


The liability asserted against the defendant New York 
Stock Exchange is based on the same facts, and is vicarious. Thus, 
the complaint should be dismissed also as to it. 

Based upon the foregoing, and our Memorandum decision 
dated March 18, 1974, summary judgment is granted to defendant, 
Merrill Lynch, etc., and the complaint is dismissed as to all 
parties. The Clerk of the Court shall enter final judgment that 
all relief shall be denied, pursuant to Rule 58(1), F.R.Civ.P. 

So Ordered. * 

Dated: New York, New York CHARLES L BRIEANT, JR. 

. July 16. 1974 _ 


CHARLES L. BRIEANT, JR. 
U. S. D. J. 















